WISCONSIN LAW REVIEW 


Published by the Law School of the University of Wisconsin 








VoLuME 1953 JANUARY NuMBER 1 








BOARD OF EDITORS 


Editor-in-Chief 
_F Rank L. Brxpy &~ 


Executive Editors 
_Ropsert L. Curry Justin SwEeT ~~ 
Joun J. Orruscp ~~ “W. Scorr VAN ALSTYNE, Jn 
Editorial Board 
Travis G. Bocas ~~ Watrer B. RAUSHENBUSH:~ 
__Wriam Curpman ~~ Axvin RicoMaNn ~ 
James R. JACKSON en ALLAN W. ScHNEIDER ~ 
Ricuarp 8. JENKS a Davin L. Urtmen ~~ 
_- Paut F. MEIssneR ~~ ___Joun A. WILKINS ~ 
Faculty Adviser 


Ricuarp W. Errianp 








Published in alternate months, January to July, inclusive. 
° Subscription price $4.00 a year. To Wisconsin addresses $3.50. 
Single copies $1.00 each. 








Member of the National Conference of Law Reviews 
COPYRIGHT 1953 BY THE UNIVERSITY OF WISCONSIN 


Entered as second-class matter November 2, 1920, at the post office at 
Madison, Wisconsin, under the Act of August 24, 1912. 


Acceptance for mailing at special rate of postage provided for in Section 
1103, Act of October 2, 1917, authorized November 12, 1920. 








WISCONSIN LAW REVIEW 


Published by the Law School of the University of Wisconsin 








VoLuME 1953 JANUARY NuMBER 1 








BOARD OF EDITORS 


Editor-in-Chief 
_F Rank L. Brxpy &~ 


Executive Editors 
_Ropsert L. Curry Justin SwEeT ~~ 
Joun J. Orruscp ~~ “W. Scorr VAN ALSTYNE, Jn 
Editorial Board 
Travis G. Bocas ~~ Watrer B. RAUSHENBUSH:~ 
__Wriam Curpman ~~ Axvin RicoMaNn ~ 
James R. JACKSON en ALLAN W. ScHNEIDER ~ 
Ricuarp 8. JENKS a Davin L. Urtmen ~~ 
_- Paut F. MEIssneR ~~ ___Joun A. WILKINS ~ 
Faculty Adviser 


Ricuarp W. Errianp 








Published in alternate months, January to July, inclusive. 
° Subscription price $4.00 a year. To Wisconsin addresses $3.50. 
Single copies $1.00 each. 








Member of the National Conference of Law Reviews 
COPYRIGHT 1953 BY THE UNIVERSITY OF WISCONSIN 


Entered as second-class matter November 2, 1920, at the post office at 
Madison, Wisconsin, under the Act of August 24, 1912. 


Acceptance for mailing at special rate of postage provided for in Section 
1103, Act of October 2, 1917, authorized November 12, 1920. 











Contents 


LEADING ARTICLES 
In MeEmorIAM: Proressor WILLIAM HERBERT PAGE 


JUDICIAL CRITERIA OF NAVIGABILITY IN FEDERAL CASES 
Francis W. Laurent 


INHERITANCE AND TESTAMENTARY Ricuts WitTH RESPECT TO 
ADOPTED CHILDREN Kenneth E. Worthing 


SHARPLESS Vv. PHILADELPHIA: JEREMIAH BLACK AND THE 
Parent CASE ON THE PUBLIC PURPOSE OF TAXATION 


Ellis L. Waldron 


Tue Deatu or A Tax Richard R. Teschner 


Aurer Eco, Lire INSURANCE AND TAXES George J. Laikin 


COMMENT 

Tort Liability of Manufacturers and Vendors of Aviation 
Products John P. Desmond 

NOTES 


The Competency of Out-of-State Doctors as Expert Witnesses 
under Section 147.14 


Wis. Const. Art. VIII, §1—Partial Exemption of Value as an 
Inducement to Proper Subdivision 


The High Cost of Appellate Litigation 


Will Equity Enjoin the Repeated Violation of a Penal Statute? 


Statutory Discretion of the District Attorney in Wisconsin 





76 


128 


141 
152 
163 


170 








This Issue 


Criteria used by the federal courts in determining whether or not 
a particular body of water is navigable may not, at first glance, seem 
significant to some of our readers. However, attorneys who have 
ever been concerned with these touchstones, brought into play by 
many varied fact situations, will no doubt agree that these criteria 
are not only used with a surprising degree of frequency but also 
represent a “difficult” area of the law. Hence, the Editors of the 
Review are pleased to present a penetrating analysis of the problem 
by Mr. Francis Laurent, former government attorney with the Ten- 
nessee Valley Authority and a retired regular naval officer. 

An area of Wisconsin law which has been subject to a great deal 
of litigation and statutory changes is examined in our second article. 
Mr. Kenneth E. Worthing has taken pains to examine the inheritance 
and testamentary rights of adopted children and their natural and 
adopting parents. The results of his research should be valuable to 
any lawyer with a problem in this field. 

For those readers who are interested in tax law, or who merely 
find utility and pleasure in the reading of a vignette in legal history, 
we have in our third leading article a historical analysis of an im- 
portant Pennsylvania case decided one hundred years ago. This case, 
Sharpless v. Philadelphia is the parent of the modern public-purpose 
doctrine—a tenet of considerable note in the law of taxation—and 
on that ground alone well worthy of the examination given it by 
Dr. Ellis Waldron of the Montana State University. The article also 
reveals that the Justice who wrote the Sharpless opinion, Jeremiah 
Black, is a 19th century figure who merits more than a passing glance 
in terms of historical scrutiny. Dr. Waldron’s able handling of the 
topic and fluent style make this article not only informative but 
enjoyable. 

A hotly discussed statute for several years in Wisconsin was that 
which created the tax on the privilege of declaring and receiving 
dividends out of income derived from business done on property 
located within the state. Our fourth article is a fitting epitaph to the 
demise of the privilege dividend law. The author, Richard Teschner, 
was formerly an attorney with the Wisconsin State Department of 
Taxation, and is indeed qualified to point out and examine the reasons 
the statute was repealed. These reasons are significant for should 
such a tax be proposed again it is well that lawyers, legislators, and 
others potentially connected with the problems it can raise be aware 
of these basic objections. 

The Review in general has a policy of using only manuscripts here- 
tofore unpublished. To this general rule, like all general rules, comes 
an occasional and special exception. Our last article in this issue is 
such an exception. The tax problems connected with insuring a key 
executive or owner of a small or tightly held corporation can present 
— headaches to the lawyer who faces them for the first time. 

ence, with permission, we are reprinting an excellent discussion 
of those problems, which appeared in The Journal of American 
Chartered Life Underwriters for December, 1952, by George Laiken, 
tax attorney. Since the latter publication is aimed primarily at those 
formally connected with insurance, we feel justified in bringing this 
able article to the attention of the bar. 











Iu Wemoriam 


Proressor WILLIAM HERBERT PaGE 


In the history of any university, among the many who have labored 
in its behalf, will be found a certain select few whose eminent service 
to education and learning have molded in unusual degree the char- 
acter and reputation of the institution. The University of Wisconsin 
today presents its homage to such a person. 

William Herbert Page, who died July 22, 1952, was born August 6, 
1868, in Mount Union, Ohio. He received his academic training in 
Yale College from which he graduated in 1889. Two years later he 
entered the first class of the newly instituted school of law at “io 
State University, receiving his degree of Bachelor of Laws the follow- 
ing year, 1892, and the Master’s degree in 1894, teaching at the same 
time in the high school of Columbus. After a short period of legal 
practice in that city, he was appointed in 1896 professor of law in 
the Ohio State University, leaving in 1917 to join the law faculty of 
the University of Wisconsin, in which he served continuously until 
his death. In 1913, when he was a mature teacher and writer of dis- 
tinction he entered the graduate division of the Harvard Law School, 
where he made one of the finest records ever achieved there by a 
student, and received in the following year the degree of Doctor of 
Jurisprudence. Mr. Page was a member of Phi Beta Kappa, the 
honorary legal society of the Order of the Coif, and of Zeta Psi and 
Phi Delta Phi, college fraternities. 

From the very beginning of his professional career Professor Page 
devoted himself with great ability and energy to legal research and 
writing. In 1901 he published his text on Wills, the third edition of 
which is now the recognized authority on that subject. He was the 
author also of a major treatise on Contracts, the second edition of 
which with its subsequent supplements consists of nine volumes. In 
addition, his various editions of the annotated statutes of Ohio and 
his Ohio digest of case law have for years been the standard books of 
reference for the lawyers of his native state. His reputation as a 
scholar and writer was so generally recognized that he was chosen 
with other distinguished legal scholars to restate for the American 
Law Institute the law of Contracts and Conflict of Laws, which to- 
gether with the other subjects restated by the Institute, constitute 
one of the great achievements of American legal scholarship. 
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Professor Page’s learning in law was encyclopedic and profound, 
including not only the ordinary statute and case law which are the 
working tools of the every day legal practitioner, but extending into 
the fields of legal history, philosophy, and comparative law. A critique 
delivered by him before the Association of American Law Schools on 
the works of the Austrian sociological jurist, Eugen Ehrlich, has been 
characterized as one of the most brilliant papers ever delivered before 
that association. A subsequent paper on the American analytical 
jurists, Hohfeld and Kocourek, was scarcely less outstanding. For 
many years he taught in the law school the course on Anglo-American 
legal history. His many contributions to the Wisconsin Law Review, 
of which he was the first editor-in-chief, are impressive examples of 
his scholarship, including not only an exhaustive collection and anal- 
ysis of the current American decisions but also tracing the doctrines 
involved to their antecedents in the law of England and of ancient 
Rome. He was one of America’s distinguished and honored scholars. 

William Herbert Page’s reading and learning was not confined to 
legal science. He was an omnivorous reader of history, biography, 
modern novels, and short stories, detective fiction, and the classics. 
A paper delivered by him before the Madison Literary Society on 
the subject of the detective novel will never be forgotten by those 
who heard it for its humor, acuteness and literary charm. His in- 
terests were broad and his extraordinarily retentive memory included 
a wide range of knowledge. Many will ever recall with fondness the 
picture of him conversing in lighter moments with his students in 
the halls of the law school on matters of politics, fishing of which he 
was an ardent devotee, and professional and amateur sports. He 
was for many years a favorite in the social and intellectual life of 
Madison, for his gracious manner, his quick wit, his lively social 
response, and his fund of allusion and anecdote. 

Above all he was a teacher, an individualist among individualists. 
His style was a unique and subtle blending of information, logical 
analysis, anecdote, wit, and sometimes sarcasm. In his hands it was 
extremely effective; it defied imitation. He expected his students to 
understand, think and remember. The exacting standards and the 
great fund of knowledge which he brought to his classes inspired 
admiration and awe. The pace he set was swift; his demands were 
often arduous; but his classes were never dull. By virtue of a special 
agreement with the Board of Regents he continued full-time teach- 
ing beyond the normal retiring age, always unflagging in his devotion 
to duty. He contributed some of his most noteworthy articles to the 
Law Review in this period. Twice crippled by accidents which would 
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have deterred a less determined man, he continued his work, even 
when his physician advised him that he should lighten his load. His 
sense of duty to his school and his students was dominant. 

The measure of a teacher may be found in the impress he makes on 
the lives of those whom he teaches. A large proportion of the lawyers 
practicing in Wisconsin today studied law under Professor Page. 
Wherever they congregate and reminisce of their law school days 
they recount with particular relish their experience in the classes of 
Professor Page. They are proud and grateful of the privilege to have 
studied under one of the University’s most accomplished, energetic 
and vivid personalities. Already in his lifetime he had become a 
subject of legend, long to be remembered by Wisconsin lawyers. 

When, a year ago, Professor Page by reason of failing health was 
finally compelled to relinquish his teaching duties he wrote the follow- 
ing valedictory: 

To the students of the Wisconsin Law Schoul: 

Best wishes to you all: to those who finish their work this 
semester and to those who expect to finish later. I have given 
freely of my time and ability to help you; whether in the grind 
of the daily study of the law; or in special research and investiga- 
tion; or in an occasional article for the law review; or in a cane 
parade. You have cooperated splendidly. The Law School owes 
much to you; and to your energy and to your support; and to the 
part that you have taken in our life together. 

Quite as happily and gratefully the University, the legal profession 
and his many friends and associates may say to him: You have co- 
operated splendidly. We owe much to you for the part you have so 
well taken in our common life and enterprise.* 





*Memorial resolutions of the faculty of the University of Wisconsin on the 
death of Professor William Herbert Page—October 6, 1952. 
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Judicial Criteria of Navigability in Federal Cases? 


Francis W. LAURENT* 


Legal controversies sometimes resolve themselves into differences 
concerning definitions of concepts. One concept which has been the 
subject of numerous controversies in the federal sphere is that of 
navigability, in the legal sense, with reference to inland waters. 

Although there exists a considerable body of scientific literature 
describing the physical characteristics of rivers, lakes and other wa- 
ters situated within the continental United States, great difficulties 
are encountered by the investigator (engineer, geographer or lawyer) 
who seeks to ascertain whether a particular body of water is naviga- 
ble or non-navigable within the meaning of a pertinent law. These 
difficulties are due not only to lack of uniformity in geographical con- 
ditions and inadequate factual data respecting particular bodies of 
water, but also to the shortcomings of the system of rules of substan- 
tive law formulated by the courts. It is probably impossible to develop 
a definition of navigability, in terms of engineering formulas and 
measurements, which will not give rise to difficulties in its practical 
application. Moreover, since disputes can reach the courts for settle- 
ment only when presented in a litigated case as a justiciable contro- 
versy, the reported cases which have contributed to the development 
of the concept of navigability are not numerous and the existing 
system of legal rules is not sufficiently detailed to cover all of the 
significant factual combinations. 

Even though the federal courts have not yet developed a wholly 
satisfactory conceptual scheme for determining whether particular 
inland waters are navigable or non-navigable, there is no alternative 
upon which the investigator may safely rely. The rights of litigators 
are adjudicated in accordance with legal rules which have been for- 
mulated by the courts and it is to these rules that the investigator 
must look for guidance. 

Classification is generally the first step taken in an attempt to 
treat an involved subject in an orderly manner. It would seem to be 
essential to the treatment of the concept of navigability. The most 





t Much of the information incorporated in this article was assembled in the 
= 1937-40 when the author was a member of the legal staff of the Tennessee 

alley Authority. 

* B.S. United States Naval Academy, 1923; M.B.A. Stanford University, 
1934; LL.B. University of Wisconsin, 1937; Captain, U.S. Navy, Rtd.; member, 
Wisconsin and Tennessee bars, 
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logical basis of classification of federal cases dealing with this con- 
cept appears to be in accordance with the nature of the federal 
powers involved and, adopting this basis, the cases may be grouped 
in classes as follows: (a) cases of admiralty and maritime jurisdiction; 
(b) cases arising under the Commerce Clause; (c) cases arising under 
treaties; (d) cases involving citizens of different states; (e) cases 
arising under statutes affecting territories and new states; and (f) 
cases involving federal land grants. 

The federal powers pertaining to inland waters are discussed in 
the first part of this article. The second part contains discussions of 
the relevant federal cases, classified according to the plan described 
above.! 

I. FepERAL Powers PERTAINING TO INLAND WATERS 
Admiralty and Maritime Jurisdiction. 

Article III, Section 2, of the Constitution of the United States 
provides, in part, that the judicial power shall extend ‘‘to all cases 
of admiralty and maritime jurisdiction.’’? Pursuant to this provision, 
Congress has conferred upon the district courts of the United States, 
by a series of enactments commencing with the Judiciary Act of 
1789,’ original jurisdiction in civil cases of admiralty and maritime 
jurisdiction.‘ Title 28, United States Code, Section 1333, currently 
in force, provides that the federal district courts shall have original 
jurisdiction, exclusive of the courts of the states, of: 

(1) Any civil case of admiralty or maritime jurisdiction saving 

to the libellant or petitioner in every case any other remedy to 

which he is otherwise entitled. 





1 For the most part, cases involving determinations of navigability, decided by 
the courts of the states, belong to one of the following classes: (a) cases resulting 
from exercises of the police power; and (b) cases growing out of disputes between 
private parties respecting riparian rights. For detailed treatment of Wisconsin 
cases see Kanneberg, Wisconsin Law of Waters, 1946 Wis. L. Rev. 345. 

2 The phrase “‘all cases of admiralty and maritime jurisdiction” was considered 
in The Lottawanna, 21 Wall. 558 ( Us. 1874), and in De Lovio v. Boit et al., 7 
Fed. Cas. 418 (C.C.D. Mass. 1815). See also BENEDICT ON ApmiRaLty c. II 
(6th Ed. 1940). 

* The series comprises the following enactments: act of Sept. 24, 1789, c. 20, 1 
Stat. 73-93; Rev. Star. § 563 (1875); act of Mar. 3, 1911, c. 231, 36 Stat. 1087- 
1169 (1911) and act of June 25, 1948, c. 646, 62 Star. 869-1009 (1948). 

‘ The federal courts have made it clear, in numerous cases, that the extent of 
the admiralty and maritime jurisdiction does not depend upon the commerce 

wer. See London Co. v. Industrial Commission, 279 U.S. 109 (1929); In re 

arnett, 141 U.S. 1 (1891); Ez parte Boyer, 109 U.S. 629 (1884); The Belfast, 7 
Wall. 624 — 1868); The Propellor Commerce, 1 Black 574 (U.S. 1862); The 
Propellor Genessee Chief v. Fitzhugh, 12 How. 443 (U.S. 1851); The Lucky 


Lindy, 76 F.2d 561 (5th Cir. 1935); United States v. Banister Realty Co. 155 

Fed. 583 (C.C.E.D.N.Y. 1907); The City of Salem, 37 Fed. 846 (D. Ore. 1889); 
United States v. Burlington & Henderson County Ferry Co., 21 Fed. 331 (S.D. 
owa 6 
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(2) Any prize brought into the United States and all proceedings 
for the condemnation of property taken as prize.® 


One of the characteristics of the American system of admiralty and 
maritime law is that in tort cases the jurisdiction of the federal 
district courts generally depends upon locality.* In a series of cases 
the courts have applied the rule that a court of admiralty has jurisdic- 
tion when the negligent act or omission takes effect and produces 
injury to the person or property of another on navigable waters.’ 
This rule does not cover “amphibious torts’’; but in a recent enact- 
ment® based upon the implied power of Congress to legislate in the 
field of admiralty and maritime law, Congress has provided that ‘‘the 
admiralty and maritime jurisdiction of the United States shall extend 
to and include all cases of damage or injury, to persons or property, 
caused by a vessel on navigable water, notwithstanding that such 
damage or injury be done or consummated on land.’’® 

Moreover, under the terms of the Longshoremen’s and Harbor 
Workers’ Compensation Act,’ the jurisdiction of the United States 
Employees’ Compensation Commission in a compensation case de- 
pends, in part, upon proof that the injuries to which the act applies 
occurred on ‘‘the navigable waters of the United States.’ 


The Commerce Power 


Article I, Section 8, of the Constitution provides, in part, that the 
Congress shall have power “‘to regulate commerce with foreign na- 


§ 62 Srar. 931 (1948). 

® De Lovio v. Boit et al., 7 Fed. Cas. 418, 444 (C.C.D. Mass. 1815). 

7 Grant Smith-Porter Co. v. Rohde, 257 U.S. 469 (1922); The Raithmoor, 241 
U.S. 166 (1916); Atlantic Transport Co. v. Imbrovek, 234 U.S. 52 (1914); The 
Blackheath, 195 U.S. 361 (1904); Atlee v. Packet Company, 21 Wall. 389 (U.S. 
1874); The Belfast, 7 Wall. 624 (U.S. 1868); The Plymouth, 3 Wall. 20 (U.S. 
1865); The Propellor Commerce, 1 Black 574 (U.S. 1862) ; The Philadelphia, 
Wilmington, and Baltimore Railroad Co. v. The Philadelphia and Havre de 
Grace Steam Towboat Co., 23 How. 209 (U.S. 1860); United States v. Bruce ay 
Dock Co., 65 F.2d 938 (C.C.A. 5th 1933); The Strabo, 90 Fed. 110 (E.D.N.Y. 
1898). See also Brown, Jurisdiction of the Admiralty in Cases A Tort, 9 Cou. L. 
Rev. 1 (1909); Strumbert, Tort Jurisdiction in Admiralty, 4 Tex. L. Rev. 306 
(1926); Robinson, Tort Jurisdiction in American Admiralty, 84 U. Pa. L. Rev. 
716 (1936); Comment, 5 Cau. L. Rev. 492 (1917); Notes and Comment, 8 Cor- 
NELL L. Q. 359 (1923). 

8 Act of June 19, 1948, c. 526, 62 Srar. 496. 

*® This enactment was upheld in American Bridge Co. v. The Gloria O., 98 F. 
Supp. 71 (D.C.E.D.N.Y. 1951). See also, Farnum, Admiralty Jurisdiction and 
Amphibious Torts, 43 Yate L. J. 34 (1933); Olverson, Admiralty and the Am- 
pls ] Tort Problems, 29 Va. L. Rev. 1010 (1943); Knavts, Tue LaNnpWARD 





TENSION OF ADMIRALTY JURISDICTION; The 1948 Statute, 35 Cornewu L. Q. 1 
(1949); Rault, Si Extension of aap y >: Jurisdiction in Tort, 24 TULANE 
L. Rev. 453 (1950); and Vogel, Eztension of A 
16 Broox.yn L. Rev. 191 (1950). 

10 Act of Mar. 4, 1927, c. 509, 44 Srar. 1424-1446. 
1! Crowell v. Benson, 285 U.S. 22 (1932). 


miralty and Maritime Jurisdiction, 
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tions, and among the several States, and with the Indian Tribes.’’ 
Cases arising under the Commerce Clause of the Constitution fall 
within the scope of Article III, Section 2, which provides, in part, 
that the judicial power shall extend to all cases, in law and equity, 
arising under the Constitution and laws of the United States and 
“‘to controversies to which the United States shall be a party.” 

In Gibbons v. Ogden," the leading case under the Commerce Clause, 
the Supreme Court rejected the contention that the grant of power 
to regulate commerce among the several states embraces only com- 
mercial transactions and held that it includes interstate transporta- 
tion, and hence navigation, as well."* In Gilman v. Philadelphia“ the 
Court restated the doctrine formulated by Chief Justice Marshall in 
Gibbons v. Ogden and announced its adoption of the rule that the 
power of Congress to regulate interstate commerce comprehends the 
control for the purpose of navigation, and to the extent necessary, 
“of all the navigable waters of the United States which are accessible 
from a State other than those in which they lie.’’ Moreover, the Court 
made it clear that the power to regulate interstate commerce embraces 
the power to keep the navigable waters of the United States free from 
obstructions when they exist. ‘‘For these purposes,” said Mr. Justice 
Swayne, ‘‘Congress possesses all the powers which existed in the 
States before the adoption of the national Constitution, and which 
have always existed in the Parliament in England.’’® 

Acting under the commerce power, Congress has appropriated 
funds for engineering surveys;"* has legislated to control the placing 
of artificial obstructions in rivers and harbors;!” has provided for the 
dredging of channels and the construction of dams and other types 





129 Wheat. 1 (U.S. 1824). 

18 The same conclusion had been reached in The Wilson v. United States, 30 
Fed. Cas. 239 (C.C.D.Va. 1820). 

4 3 Wall. 713 (U.S. 1865). 

6 Jd. at 725. 

16 See, for examples, act of April 14, 1820, c. 45, 3 Stat. 562-563; act of April 
30, 1824, c. 46, 4 Stat. 22-23; act of May 24, 1824, c. 139, 4 Srar. 32-33; act of 
June 28, 1879, c. 43, 21 Strat. 37-38; and act of January 21, 1927, c. 47, 44 Srar. 
1010, 1015, 1016-1021. See also, Goodrich, National Planning of Internal Improve- 
ments, 63 Pou. Sct. Q. 16 (1948). 

17 The important statutes are as follows: act of September 19, 1890, c. 907, § 7, 
26 Star. 454; act of July 13, 1892, c. 158, § 3, 27 Star. 110; act of March 3, 
1899, c. 425, §§ 9-10, 30 Star. 1151; act of June 21, 1906, c. 3508, 34 Strat. 386- 
387; act of June 10, 1920, c. 285, 41 Star. 1063-1077; and act of A t 26, 1935, 
c. 687, 49 Star. 803, 838-847. For discussions of the foregoing, see Starr, Ni 
ble Waters of the United States—State and National Control, 35 Harv. L. Rev. 
154 (1921); Shields, The Federal Power Act, 73 U. Pa. L. Rev. 142 (1925); and 
Blair, Federal Bridge Legislation and the Constitution, 36 Yate L. J. 808 (1927). 
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of improvements for the purpose of increasing navigable depths;'* 
has provided for the construction of flood control works;!® and has 
provided for the development of multiple-purpose projects.?° 

The power of Congress is, however, limited to waters which are 
navigable in law for the purposes of interstate and foreign commerce, 
and to non-navigable tributaries of such navigable waters insofar as 
the control and utiliza‘ion of the flow of the tributaries will affect 
the navigable waters below.” Within these limits the rights and 
powers of the states and of riparian proprietors are subservient to the 
interests of interstate and foreign commerce.” It follows, therefore, 





18 Facts pertaining to river and harbor improvements are collected in REPoRT 
OF THE MississipP1 VALLEY COMMITTEE OF THE PuBLic Works ADMINISTRA- 
wo (1934), and Hunter, STEAMBOATS ON THE WESTERN RIVERS c. 4 

1 Tmportant statutes authorizing flood-control works are as follows: act of 
March 1, 1917, c. 144, 39 Strat. 948-951; act of March 4, 1923, c. 277, 42 Srar. 
1505-1506; act of May 15, 1928, c. 569, 45 Star. 534-539; act of June 22, 1936, c. 
688, 49 Stat. 1570-1597; act of December 22, 1944, c. 665, 58 Stat. 887-907; and 
act of June 30, 1948, c. 771, Title II, 62 Srar. 1175-1182. See also, Frank, De- 
VELOPMENT OF THE FEDERAL ProGRAM OF FLOop CoNTROL ON THE MISSISSIPPI 
River (1930). 

2° Major multiple-purpose projects have been authorized by the Boulder Can- 
yon Project Act, approved December 21, 1928, 45 Stat. 1057-1066; the Tennes- 
see Valley Authority Act of 1933, approved May 18, 1933, 48 Stat. 58-72, as 
amended; an act of August 30, 1935, c. 831, 49 Srar. 1028, 1034, 1038, 1039- 
1040, relating to Fort Peck Dam, Bonneville Dam, Parker Dam and Grand 
Coulee Dam; and an act of August 26, 1937, c. 832, § 2, 50 Star. 850, — to 
the Central Valley Project. The Boulder Canyon Project Act was upheld in 
Arizona v. California, 283 U.S. 423 gen and the Tennessee Valley Authority 
Act of 1933 was upheld in Ashwander v. Tennessee Valley Authority, 297 U.S. 
288 (1936), and Tennessee Electric Power Company et al., 21 F. Supp. 947 (E.D. 
Tenn. 1938), aff'd 306 U.S. 118 (1939). See also, Teaveemas. Resources Boarp 
Report (1934); DrarnaGE Basin ProBLeMs AND ProGrams (National Resources 
Committee 1938); Energy Resources AND National Poticy (National Re- 
sources Committee 1939); A Water Poticy ror THE AMERICAN Preop.e (The 
President’s Water Resources Policy Commission 1950); Fly, The Role of the 
Federal Government in the Conservation and Utilization of Water Resources, 86 U. 
Pa. L. Rev. 274 (1938); Swidler and Marquis, 7VA in Court: A Study of TVA’s 
Constitutional Litigation, 32 Iowa L. Rev. 296 (1947). 

1 Oklahoma ez rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508 (1941); 
United States v. Appalachian Electric Power Co., 311 U.S. 377 (1940); Arizona 
v. California, 283 U.S. 423 (1931); United States v. Rio Grande Dam and Ir- 
rigation Co., 174 U.S. 690 (1899). See also, Escanaba Co. v. Chicago, 107 U.S. 
678, 682 (1882). 

2 The authority of the Federal Government with respect to the navigable 
waters of the United States includes authority to create obstructions to naviga- 
tion. South Carolina v. Georgia, 93 U.S. 4 (1876); Sewell et al. v. Arundel Corpo- 
ration, 20 F.2d 503 (5th Cir. 1927). 

It includes authority to prevent diversion of water if such diversion will lessen 
navigable capacity of navigable waters. Sanitary District of Chicago v. United 
States, 266 U.S. 405 (1925). It includes authority to construct a dam across a 
navigable river for the purpose of improving navigation and controlling floods 
without first obtaining approval of the state. re eo ez rel. Phillips v. Guy 


F. Atkinson Co., 313 U.S. 508 (1941); Arizona v. California, 283 U.S. 423 (1931). 
It includes authority to keep them free of artificial obstructions to navigation. 
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that when Congress undertakes to authorize a program of navigation 
regulation or improvement within the limits of a particular body of 
water, the legality of the program will depend, in whole or in part, 
upon a determination respecting the navigability of such body of 
water or of the navigability of the inland waters to which it is trib- 
utary.” 
Powers Relating to Treaties 

Article II, Section 1, of the Constitution gives to the President 
power, by and with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators present concur ;*4 Article 
III, Section 2, provides, in part, that the judicial power shall extend 
to treaties made, or which shall be made, under the authority of the 
Constitution and laws of the United States;** and Article V1, Section 
2, provides, in part, that the Constitution, the laws of the United 





Economy Light & Power Co. v. United States, 256 U.S. 113 (1921); Louisville 
Bridge Co. v. United States, 242 U.S. 409 (1917); Greenleaf Lumber Co. v. Gar- 
rison, 237 U.S. 251 (1915); Philadelphia Company v. Stimson, 223 U.S. 605 
(1912); Hannibal Bridge Co. v. United States, 221 U.S. 194 (1911); Monongahela 
Bridge Co. v. United States, 216 U.S. 177 (1910); Union Bridge Co. v. United 
States, 204 U.S. 364 (1907); United States v. Bellingham Bay Boom Co., 176 
U.S. 211 (1900); United States v. Rio Grande Dam and Irrigation Co., 174 U.S. 
690 (1899); United States v. City of Moline, 82 Fed. 592 (N.D. Ill. 1897). Cf. 
Leovy v. United States, 177 U.S. 621 (1900). The privilege of the states and their 
inhabitants to appropriate and use the waters of navigable rivers is subject to 
the paramount power of the United States to control and use it for navigation. 
Arizona v. California, 298 U.S. 558 (1936). 

In the following cases, among others, the United States was held not liable on 
account of impairments of economic interests resulting from river improvements: 
United States v. Willow River Power Co., 324 U.S. 499 (1945); United States v. 
Commodore Park, Inc., 324 U.S. 386 (1945); United States v. Chicago, M., St.P. 
& Pac. R. Co., 312 U.S. 592 (1941); United States v. Chandler-Dunbar Co., 229 
U.S. 53 (1913); Bedford v. United States, 192 U.S. 217 (1904); Scranton v. 
Wheeler, 179 U.S. 141 (1900); Gibson v. United States, 166 U.S. 269 (1897); 
Barr v. Spalding, 46 F.2d 798 (W.D. Ky. 1927). Cf. United States v. Lynah, 188 
U.S. 445 (1903); and United States v. Cress, 243 U.S. 316 (1917). See also, Fitts 
and Marquis, Liability of the Federal Government and its Agents for Injuries to 
Real Property Resulting from River Improvements, 16 Tenn. L. Rev. 801 (1941). 
United States v. Sponenberger et al., 308 U.S. 256 (1939); Cubbins v. Mississippi 
River Commission, 241 U.S. 351 (1916); Hughes v. United States, 230 U.S. 24 
(1913) ; Jackson v. United States, 230 U.S. 1 (1913). 

23 See WaTER Resources Law ce. 1. (The President’s Water Resources Com- 
mission 1950). 

% Discussions of the treaty-makin wer are contained in the following: 
United States v. Belmont et al., 301 a 324 (1937); United States v. Curtis- 


Wright Export Corp. ef al., 299 U.S. 304 (1936) ; State of Missouri v. Holland, 
252 U.S. 416 (1920) ; Geofroy v. Riggs, 133 U.S. 258 (1890); Holmes v. Jennison 
et al., 14 Pet. 540 (U. S. 1840). 

% Discussions of the ree power in respect to treaties are contained in the 
following: Terlinden v. Ames, 184 U.S. 270 (1902); Owings v. Norwood’s Lessee, 
5 Cr. 344 (U.S. 1809); and George E. Warren Corporation v. United States, 94 
F.2d 597 (C.C.A.2d 1938), cert. denied 304 U.S. 572 (1938). 
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States made in pursuance thereof, and all treaties made under the 
authority of the United States shall be the supreme law of the land.** 

At least seven of the treaties concluded by the United States with 
foreign governments contain articles which established boundary lines 
with reference to inland waters and provided that such waters should 
thereafter remain free to the citizens of the countries concerned for 
the purposes of trade and travel.?” Moreover, two other treaties, be- 
tween the United States and Great Britain,”* contain articles respect- 
ing freedom of navigation on inland waters. Some of these articles 
have given rise to questions of interpretation. 


Jurisdiction of Cases Involving Citizens of Different States 


Article III, Section 2, of the Constitution provides, in part, that 
the judicial power shall extend to controversies “‘between citizens of 
different States’’; and Title 28, United States Code, Section 1332,*° 
confers upon the district courts of the United States original jurisdic- 
tion of all civil actions where the matter in controversy exceeds the 


% Relevant cases are: United States v. Belmont et al., 301 U.S. 324 (1937); 
Asakura v. City of Seattle et al., 265 U.S. 332 (1924); State of Missouri v. Hol- 
land, 252 U.S. 416 (1920); Whitney v. Robertson, 124 U.S. 190 (1888); Head 
Money Cases, 112 U.S. 580 (1884); oe v. Braden, 16 How. 635 (U.S. 1853); and 
Foster v. Neilson, 2 Pet. 253 (U.S. 1829). 

27 Definitive Treaty of Peace between the United States of America and his 
Britannic Majesty, signed at Paris on September 3, 1783 (8 Srat. 80-83); Treaty 
of Friendship, Limits and Navigation between the United States of America and 
His Catholic yy ing King of Spain), signed at San Lorenzo el Real on 
October 27, 1795 (8 Star. 138-153); Treaty of Armity, Settlement, and Limits 
— clened at W be of a an =~ oye 4 Ns — of 

pain), si at ington on February 22, 181 ‘AT. ; Treaty 
to Settle and Define the Boundaries between the Territories of the United States 
and the Possessions of Her Brittanic Majesty in North America, etc. (the Web- 
ster-Ashburton Treaty), signed at Washington on August 9, 1842 (8 Strat. 572- 
577); Treaty with Great Britain in Regard to Limits Westward of the Rocky 
Mountains, signed at Washington on June 15, 1846 (9 Star. 869-870); Treaty 
of Peace, Friendship, Limits and Settlement with the Republic of Mexico, signed 
at Guadaloupe Hi on Feb. 2, 1848 (9 Strat. 922-942); and Treaty between 
the United States of America and the ublic of Mexico, signed at Mexico 
City on December 30, 1853 (10 Stat. 1031-1037). Article 3 of the 1819 treaty 
with the King of Spain was considered in Oklahoma v. Texas, 258 U.S. 574 
(1922). The two treaties with the Republic of Mexico were considered in United 
States v. Rio Grande Dam and Irrigation Company, 174 U.S. 690 (1899). Article 
II of the Webster-Ashburton Treaty was considered in the nh cases: 
Olson v. United States, 292 U.S. 246 (1934); Rainy Lake River Boom Corp. v 
Rainy River Lumber Co., 162 Fed. 287 (8th Cir. 1908); and Clark v. Pigeon 
River Improvement Slide & Boom Co., 52 F.2d 550 (8th Cir. 1931). 

28 Treaty between the United States and Great Britain (Treaty of Washington), 
signed at Washington on 4 8, 1871 (17 Star. 863-877); and Treaty between 
the United States and Great Britain Relating to Boundary Waters between the 





United States and Canada (Root-Bryce Treaty), signed at Washington on January 
11, 1909 (36 Srar. 2448-2455). 

29 This section replaced part of sec. 24 of the act of March 3, 1911, c. 231, 36 
Strat. 1087, 1091-1094. The preceding legislation was embodied in Rev. Srar. 
§ 629 (1875), as amended. 
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sum or value of $3000 exclusive of interest or costs and is between 
citizens of different states. It is apparent that under this section, 
where the jurisdictional prerequisites are met, a federal district court 
may assume jurisdiction of a controversy growing out of the conflict- 
ing interests of riparian owners and other persons who seek to utilize 
waterways as public highways. 

In Erie Railroad Co. v. Tompkins** the Supreme Court held that, 
except in matters governed by the Federal Constitution or by Acts of 
Congress, the law to be applied in any case in which the parties are 
citizens of different states is the law of the state and whether the law 
of the state shall be declared by its legislature in a statute or by its 
highest court is not a matter of federal concern. Congress subsequently 
provided, in Title 28, United States Code, Section 1652," that, “the 
laws of the several States, except where the Constitution or treaties 
of the United States or Acts of Congress otherwise require or provide, 
shall be regarded as rules of decision in civil actions in courts of the 
United States, in cases where they apply.”’ 


Powers in Respect to Territories and New States 


Article IV, Section 3, of the Constitution provides, in part, that 
“new states may be admitted by the Congress into this Union”’ and, 
further, that ““The Congress shall have power to dispose of and make 
all needful rules and regulations respecting the territory or other 
property belonging to the United States.”’ 

By act of August 7, 1789," the First Congress adopted the Ordi- 
nance of 1787, officially entitled “‘An Ordinance for the Government 
of the Territory of the United States NorthWest of the River Ohio.””* 
The following provision was incorporated in Article IV of the Ordi- 
nance: 


The navigable waters leading into the Mississippi and St. Law- 
rence, and the carrying places between the same, shall be common 
highways, and forever free, as well to the inhabitants of the said 
territory, as to the citizens of the United States, and those of 
any other States that may be admitted into the confederacy, 
without any tax, impost, or duty therefor. 


30 304 U.S. 64 (1938). 

31 This section superseded Rev. Stat. § 721 (1875) which was derived from an 
act of September 24, 1789, c. 20, § 34, 1 Strat. 92. 

3 1 Stat. 50-52 (1789). 

%3 The Ordinance of 1787 was adopted by the Congress of the United States on 
July 13, 1787; the text thereof is set out in a footnote to the act of A 7, 
1789, c. 8, 1 Srar. 50-52, and in II Tue TrerriroriaAL Parers oF THE UNITED 
Srates, Part 2; its history is treated in Hisrory oF THE ORDINANCE oF 1787 
AND = a? NortHwest Territory (Northwest Territory Celebration Commis- 
sion ‘ 
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An act of June 4, 1812,*4 which made provision for the government 
of the Territory of Missouri, provided, in section 15 thereof: 


The Mississippi and Missouri Rivers, and the navigable waters 
flowing into them, and the carrying places between the same, 
shall be common highways and forever free to the people of the 
said territory and to the citizens of the United States, without 
any tax, duty or impost therefor. 


An act of April 8, 1812,** which provided for admission of Louisiana 
into the Union, contained a provision (in the first section thereof) 
reading as follows: 


Provided, that it shall be taken as a condition upon which the 
said state is incorporated in the Union, that the river Mississippi, 
and the navigable rivers and waters leading into the same, and 
into the Gulf of Mexico, shall be common highways, and forever 
free, as well to the inhabitants of the said state as well to the 
inhabitants of other states and the territories of the United 
States, without any tax, duty, impost or toll therefor, imposed 
by the said state; and that the above condition, and also all 
other the [sic] conditions and terms contained in the third sec- 
tion of the act, the title whereof is hercinbefore recited, shall be 
considered, deemed and taken, fundamental conditions and terms, 
upon which the said state is incorporated in the Union. 


Provisions similar to the provision of the act of April 8, 1812, 
applicable to Louisiana and quoted above, were incorporated in some 
of the acts of later date which enabled the people of the territories 
to form state governments or which provided for the admission of 
new states into the Union. The territories and states thus limited 
were Mississippi,** Alabama,*” Missouri,** Iowa,** Wisconsin,*® Cal- 
ifornia,“! M innesota,*? and Oregon. 

The quoted provi:ion of Article IV of the Ordinance of 1787 and 
some of the common highways provisions incorporated in the other 
acts referred to above have been involved in several controversies 





42 Srat. 748-747 (1812). 

% 2 Stat. 701-704 (1812). 

% Act of Marc’ 1, 1817, c. 23, 3 Start. 348-349. 

37 Act of March 2, 1819, c. 47, 3 Stat. 489-492. 

38 Act of March 6, 1820, c. 22, 3 Svar. 545-548. 

%° Act of March 3, 1845, c. 48, 5 Stat. 742-743, and act of December 28, 1846, 
. 1,9 Srar. 117. 

* Act of August 6, 1846, c. 89, 9 Star. 56-58. 

t Act of September 9, 1850, c. 50, 9 Sra. 452-453. 

* Aet of February 26, 1857, c. 60, 11 Srar. 166-167. 

8 Act of February 14, 1859, c. 33, 11 Star. 383-384. 


2 











January] JUDICIAL CRITERIA OF NAVIGABILITY 17 


in the courts.“ In at least two important cases the courts have ruled 
on questions of navigability.“ 


Powers in Respect to Public Lands 


Article IV, Section 3, of the Constitution provides, in part, that 
“The Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory or other property be- 
longing to the United States.’ 

The Federal Government became the owner of vast areas of public 
lands, situated within the continental United States, through grants 
from some of the original thirteen states and a series of treaties with 
foreign governments.’ Additional areas were acquired from time to 
time by other recognized methods of acquisition.‘* The ownership of 
much of the land thus acquired was later transferred to the states, 
to private corporations, and to individual settlers and speculators.** 

Part of the body of law pertaining to waters situated within the 
public domain is statutory in character, each statute being limited to 
a specified territory. Probably the first provision on the subject was 
included in the act which provided for the sale of public lands situated 
in the territory northwest of the Ohio River and above the mouth of 
the Kentucky River (part of the Northwest Territory).*° The follow- 
ing is the text thereof: 





“ Citations of cases are given in notes 107 and 108, infra. 

6 The two cases are Withers v. Buckley, 20 How. 84 (U.S. 1857), and St. 
aan Falls Water Power Co. v. St. Paul Water Commissioners, 168 U.S. 349 
(189 

“ Information relative to this provision is contained in -. opinions in the 
following cases: Ashwander v. Tennessee Mae | Authority, 297 U.S. 288, 330- 
331 (1936); Wisconsin Central Railroad Co. v. Price County, 133 U.S. 496, 504 
(1890); and Wilcox v. Jackson, 13 Pet. 498, 516-517 (U.S. 1839). 

ye For details of such land acquisitions, see the following writings: Adams, 

. B., Maryland’s Influence Upon Land Cessions to the United States, I Jonns 
} thers University STUDIES rrhind Be Series 1 885); Bemis, A DIPLomatic His- 
TORY OF THE UNITED Srares cc. VIII, XI, II (1936); DonaLpson, THE 
Pusiic Domain (1884); Hrsparp, History or THE Pusiic Lanp +9 se . 
II (1924); Hix, Leapine American Treaties cc. V, VIII, o> (1922); Trea 
Origin of the National Land System Under the Confederation, ANNUAL iasane 
OF THE AMERICAN HisToRICAL ASSOCIATION FOR 1905, 231-239 (1906). 

“8 The list of such methods include purchase based upon voluntary agreement, 
condemnation for public uses, foreclosure of liens, devise or succession, and the 
acceptance of gifts. 


4* The following works contain information relative to the ition of lands 
in the public domain: American State Papers: Public Lande ( R. Exec. Doc. 
No. 46, 46th Cong., 2d Sess. (1880) ); Report of the Public _- Commission 

Sen. Doc. No. 139, 58th Cong., 3d Sess. (1905) ); DonaLpson, THe Pusuic 
MAIN (1884); Hreparp, History or THE Pusiic Lanp PoLicies (1924) ; 
Rossins, Our LANDED Heritace: Tae Pusuic Domain, 1776-1936 (1942); 
Perrer, THE CLosinG oF THe Pusiic Domain: DisPposaAL AND RESERVATION 
Pouictes, 1900-1950 (1951). 
50 Act of May 18, 1796, c. 29, 1 Srar. 464-469. 
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That all navigable rivers, within the territory to be disposed of 
by virtue of this act, shall be deemed to be, and remain public 
highways. And that in all cases, where the opposite banks of any 
stream, not navigable, shall belong to different persons, the 
stream and the bed thereof shall become common to both. 


Provisions similar to the above were included in the act which 
regulated grants of lands situated near the Scioto and Muskingum 
Rivers (in the Northwest Territory) to veterans of the Revolutionary 
War" and in the several acts which provided for the survey and dis- 
posal of the public lands in the territory south of the State of Ten- 
nessee,*? the Indiana Territory, the Territories of Orleans and Louisi- 
ana,™ and the Territory of Florida. The public highways provision 
of the legislation pertaining to the Territories of Orleans and Louisi- 
ana was superseded by the following provision of the Revised Stat- 
utes of the United States: 

‘All the navigable rivers and waters in the former Territories of 
Orleans and Louisiana shall be and forever remain public highways.’’™ 

Moreover, the following section, of general applicability, was in- 
corporated in the Revised Statutes: 

‘All navigable rivers, within the territory occupied by the public 
lands, shall remain and be deemed public highways; and, in all cases 
where the opposite banks of any streams not navigable belong to 
different persons, the stream and the bed thereof shall become com- 
mon to both.’’5” 

There appears to be no doubt that Congress has always possessed 
the power to make grants of lands below the highwater mark of 
navigable waters in any territory of the United States, in order to 
perform its international obligations or to carry out other public 
purposes. But Congress has never undertaken by general laws to dis- 
pose of such lands. In legislating on the subject of disposal, it has 
acted on the theory that the navigable waters and the soils under 
them, whether within or above the ebb and flow of the tide, should 
be and remain public highways and should not be granted away to 
individuals during any period of territorial government, but, except 
in the situations referred to above, should be held by the United 





5! Act of June 1, 1796, c. 46, 1 Stat. 490-491. 

8 Act of March 3, 1803, c. 27, 2 Star. 229-235. 

53 Act of March 26, 1804, c. 35, 2 Srat. 277-283. 

* Act of February 15, 1811, c. 14, 2 Strat. 617-621, and act of March 3, 1811, 
. 46, 2 Srat. 662-666. 

® Act of March 3, 1823, c. 29, 3 Strat. 754-756. 

33 U.S.C. 10 (1946). 

* Rev. Strat. § 2476 (1875), 43 U.S.C. 931 (1946). 


Q 
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States in trust for the future states when organized and admitted to 
the Union.** 

Accordingly, Federal Government grants, to private persons and 
corporations, of lands located within the boundaries of a territory 
have been construed by the federal courts as extending to the high 
water mark of navigable waters, where the contrary intention was 
not definitely declared or otherwise made very plain.®* 

Where the United States owns the bed of a non-navigable stream 
and the upland on one or both sides, it is free when disposing of the 
upland to retain all or any part of the stream bed, and whether in 
any particular instance it has done so is essentially a question of what 
is intended.® 

Upon the admission of a state to the Union, the title of the United 
States to lands underlying navigable waters within the boundaries 
of the state passes to it, as incident to the transfer to the state of 
local sovereignty, and is subject only to the paramount power of the 
United States to control such waters for purposes of navigation in 
interstate and foreign commerce.* But if the waters are not navigable, 
the title of the United States to lands underlying them remains un- 
affected by the admission of the new state.® 

The foregoing principles seem clear and uncomplicated, but dif- 
ficulties arise in their application to situations involving conflicting 
claims to lands situated in the former territories. This is because the 
question of title turns upon the determination as to navigability and 
because the determination as to navigability involves the ascertain- 
ment of facts and the application of the criterion deemed appropriate 
in this class of cases. 





88 Shively v. Bowlby, 152 U.S. 1, 47-50 (1894). 

59 See Shively v. Bowlby, 152 U.S. 1, 51 (1894); Packer v. Bird, 137 U.S. 661, 
672-673 (1891); Railroad Co. v. Schurmeir, 7 Wall. 272, 288-289 (U.S. 1868). 
Cf. Silver Springs Paradise-Co. v. Ray, 50 F.2d 356 (C.C.A. 5th 1931). 

6° Oklahoma v. Texas, 258 U.S. 574, 594 (1922); Brewer-Elliott Oil & Gas Co. 
v. United States, 260 U.S. 77, 88 (1922). 

61 United States v. Oregon, 295 U.S. 1 (1935); United States v. Utah, 283 U.S. 
64 (1931); United States v. Holt State Bank, 270 U.S. 49 (1926); Oklahoma v. 
Texas, 258 U.S. 574 (1922); Scott v. Lattig, 227 U.S. 229 (1913); Illinois Central 
Railroad v. Illinois, 146 U.S. 387 (1892); Weber v. Board of Harbor Commis- 
rT 18 Wall. 57 (U.S. 1873); Pollard’s Lessee v. Hagan, 3 How. 212 (U.S. 
1844). 

8 United States v. Oregon, 295 U.S. 1 (1935); United States v. Utah, 283 
U.S. 64 (1931). 

* Navigability to fix ownership of the bed of a body of water or riparian rights 
is determined as of the formation of the Union of the original states or the admis- 
sion to statehood of those formed later. United States v. Appalachian Electric 
Power Co., 311 U.S. 377 (1940). 

The action of Government surveyors in meandering a body of water or in 
surveying its bed is to be considered as evidence upon the question of its navi- 
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II. RELEVANT FEDERAL CASES 
Introduction 


At the time of the American Revolution, the term ‘““‘navigable wa- 
ters,’’ as employed in the law of England, comprehended those wa- 
ters which were subject to the ebb and flow of the tide. The term 
‘public highways’’ applied to the portions of rivers navigable in fact 
but not subject to the tidal influence. In general, waters subject to 
the tidal influence were the only waters susceptible of being used for 
commercial transportation of any importance. The distinction was 
of significance in the field of property law; in English law the title 
to the bed of that part of a river which constituted “navigable wa- 
ters’’ was in the Crown; whereas the ownership of the bed of that 
part of the river above the tidal influence was in riparian proprietors, 
each of whom owned to the middle of the stream and had important 
rights in the utilization of the waters. Moreover, the distinction 
served as the basis for determining the limits of admiralty jurisdic- 
tion in cases where jurisdiction depended upon locality.“ 

As a result of the American Revolution, the original thirteen states 
acquired traditional governmental powers in respect to waterways, 
and qualified ownership of lands under ‘“‘navigable waters,’’ such as 
rivers, harbors and tidelands down to the low-water mark.* The 
adoption of the Constitution involved the surrender or transfer of 
certain powers to the Federal Government, but the states retained 
the power to prescribe the rules of property law. The several states 
admitted to the Union after the adoption of the Constitution acquired 
the same rights and powers as the original states. In the course of 
time variances in the rules of property law developed.® This has been 
attributed to misunderstandings concerning the applicable rules of 
the common law of England.® But it seems more probable that any 





gability or non-navigability at the time, but is not conclusive. Oklahoma v. Texas, 
258 U.S. 574 (1922); Harrison v. Fite, 148 Fed. 781 (8th Cir. 1906); United 
States v. Ladley, 4 F. Supp. 580 (D. Idal Idaho 1933). See Chariton, Navigability of 
Streams Meandered in the Original Government Survey, 9 Iowa L. B. 236 (1924). 
“ For detailed treatments of the subject covered by this paragraph, see the 
following: 3 Kent, CoMMENTARIES ON AMERICAN Law (1828), ANGELL, TREA- 
TISE ON THE RIGHT or Property In Tipe Waters (1833), and TREATISE ON 
THE Common Law IN RELATION TO WaTeR Courses (2d Ed. 1833); and 1 Farn- 
HAM, THE Law oF WATERS AND WATER Ricuts (1904). 
% See United States v. California, 332 U.S. 19, 29-31 (1947); Pollard’s Lessee 
, 3 How. 212, 228-229 (U. S. 1844); Martin v. Wadell, 16 Pet. 367, 
sio roa 1842); Munro, The Supreme Court and the Marginal Sea, 4 Wyo. L. J. 
9). 
% See Shively v. Bowlby, 152 U.S. 1, 18-26 (1894); Nicnoits, THe Law or 
Eminent Domain (2d Ed.) § 135; Note, 13 Cox. L. Rev. 531 (1913). 
8? See 1 Farnuam, THe Law or Waters AND WaTER Ricuts c. III (1904). 
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departures had their basis in a recognition that these rules were not 
entirely appropriate to the geographical conditions of the North 
American continent. Here are many large rivers which are practically 
navigable, far above the limits of the tidal influence, by vessels 
engaged in the carriage of goods and passengers. Moreover, the Great 
Lakes constitute an inland waterways system of vast importance 
from the standpoint of commercial transportation. 

In some of the statutes providing for the government of the ter- 
ritories and the admission into the Union of new states, Congress 
took these facts into account and clearly indicated its refusal to be 
bound by the English rules. The same was true with respect to 
treaty provisions negotiated by the Executive Branch of the Govern- 
ment. Likewise, the Supreme Court recognized the inapplicability 
of the English rules in the field of interstate and foreign commerce; 
in Gibbons.v. Ogden,®* the Court announced the broad doctrine that 
the power of Congress to regulate such commerce ‘“‘comprehends 
navigation, within the limits of every state in the Union,” a clear 
indication that congressional regulatory power was regarded as ex- 
tending to all rivers, lakes and inlets susceptible of use for commercial 
navigation in interstate and foreign commerce. But the courts of 
some of the states, when dealing with problems in the field of real 
property law, continued to apply the English rules, with the result 
that riparian proprietors were regarded as the owners of the beds of 
non-tidal streams and lakes, irrespective of their size and character.®* 
Moreover, in cases of admiralty and maritime jurisdiction, the Su- 
preme Court continued to follow the English rules until about the 
middle of the Nineteenth Century.”° 


Cases of Admiralty and Maritime Jurisdiction 


In The Propellor Genessee Chief v. Fitzhugh” the Supreme Court 
overruled all of its earlier decisions limiting the admiralty and mar- 


68 9 Wheat. 1 (U.S. 1824). 
6° See Shively v. Bowlby, 152 U.S. 1, 18-26 (1894); Barney v. Keokuk, 94 
U.S. 324, 338 (1876). 
7 See United States v. Coombs, 12 Pet. 72 (U.S. 1838) ; The Steamboat Orleans 
v. Phoebus, 11 Pet. 175 (1837); Hobart v. Drogan, 10 Pet. 108 (U.S. 1836); 
Ressann v. Howard, 7 Pet. 324 (U.S. 1833); The Steamboat Thomas Jefferson, 
10 Wheat. 428 (U. 8. 1825). In Waring v. tharke, 5 How. 441 (U.S. 1847), the 
contention was made that the jurisdiction of the ‘district courts, in cases where 
jurisdiction depended upon locality, was restricted to cases arising upon the 
seas, but the Supreme Court held that it extended to all waters within the 
and flow of the tide, though infra sae po as and as far up the rivers 
capaying & into the sea or bays and arms of the sea as the tide ebbed and flowed. 





In its opinion the Court stated that the limitations upon the English 
courts are not applicable to American courts of admiralty. 


7 12 How. 452 (U.S. 1851). 
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itime jurisdiction to the high seas and tidal waters and asserted the 
broad doctrine that such jurisdiction, as conferred on the Govern- 
ment of the United States by the Constitution, extends to internal 
as well as to external waters utilized for commerce. The case grew 
out of a collision, on Lake Ontario, which involved The Genessee 
Chief, a propellor, and The Cuba, a schooner. The Genessee Chief was 
libeled under an act of Congress approved February 26, 1845,” for 
damage resulting from the sinking of The Cuba and loss of her cargo, 
and, a decree having been rendered against the vessel, an appeal was 
taken to the Supreme Court. The argument was there made that the 
federal courts were bound by the rule which governed the Admiralty 
Court of Great Britain on the same subject at the time the Constitu- 
tion was adopted. Chief Justice Taney demonstrated, however, that 
the reason of the English rule was that the limit of the tide in all 
the waters of England was at the same time the limit of practicable 
navigation and that, as there could be no use for an admiralty juris- 
diction where there could be no navigation, the tidal test became 
the rule of general application. Such a rule, he contended, could have 
no proper application to the rivers of this country, as many of them 
could be navigated as successfully and as profitably above the tide- 
water limits as below. His opinion clearly demonstrated the absurdity 
of retaining as the test of admiralty jurisdiction in this country an 
artificial test which was founded on a reason that did not exist here. 
The true rule in both countries, he concluded, has reference to the 
navigable capacity of the stream or lake and, as this was ascertained 
in England by a test which was generally inapplicable here, we could 
not be governed by it. Accordingly, the decisions in the earlier cases 
in which this question was involved were overruled. 

Although The Genessee Chief case arose under the act of February 
26, 1845,” which by its terms was expressly limited to matters aris- 
ing upon the Great Lakes and their connecting waters, it established 
the principle under which the federal district courts began to exercise 
admiralty jurisdiction of matters arising upon the “‘navigable’’ rivers 
and lakes of the interior of the country.” Such jurisdiction, the Su- 
preme Court subsequently held, was conferred upon the district courts 
by the ninth section of the Judiciary Act of 1789;"5 the limited pro- 





7 5 Strat. 726 (1845). 

73 Ibid, 

™% In re Garnett, 141 U.S. 1 (1891); The Eagle, 8 Wall. 15 (U.S. 1868); The 
Hine v. Trevor, 4 Wall. 555 (U.S. 1866); Nelson v. Leland, 22 How. 48 (U.S. 
1859); Jackson v. The Steamboat Magnolia, 20 How. 296 (U.S. 1857). 

% Act of September 24, 1789, c. 20, § 9, 1 Strat. 76-77. 
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visions of the act of February 26, 1845, added nothing to what had 
previously been conferred. 

The rule laid down in The Genessee Chief case, to the effect that 
the navigable capacity of an inland waterway rather than the tidal 
test is controlling with respect to determinations of navigability has 
been supplemented by certain other rules which have been developed 
in litigation. One is that natural waterways which are navigable in 
fact are navigable waters within the admiralty and maritime jurisdic- 
tion of the federal courts.”* Another is that artificial waterways which 
are navigable in fact are navigable waters within the admiralty and 
maritime jurisdiction.”” A third is that the admiralty and maritime 
jurisdiction does not extend to waters which are so situated geo- 
graphically that every marine transaction upon them must com- 
mence and end within the territorial limits of a single state.”® 

The effects of the decision in The Genessee Chief case were not 
confined to subsequent cases in the field of admiralty and maritime 
jurisdiction. For in each of the several types of cases in which the 
rights of litigants depend upon determination of navigability (except 
cases involving citizens of different states) the courts have held, rely- 
ing upon The Genessee Chief case, that the English tidal test is not 


controlling.”® 
Cases Arising Under the Commerce Clause 


In Gibbons v. Ogden the Supreme Court did not formulate a general 
test or criterion for determining what inland waters are “navigable 


7 Crowell v. Benson, 285 U.S. 22 (1932); The Lucky Lindy, 76 F.2d 561 
5th Cir. 1935); Maryland v. Miller, 180 Fed. 796 (D.Md. 1910); ; The General 
ass, 10 Fed. Cas. 169 (E.D. Mich. 1871). 

7 Marine Transit Corp. v. Dreyfus, 284 U.S. 263 (1932) (New York*State 
Barge Canal); : Robert W. Parsons, 191 U.S. 17 (1903) (New York State 
Barge Cet P geste Boyer, 109 U.S. 629 (1884) (Illinois and Michigan 
Canal); The i: atagonian, 235 Fed. 92 (4th Cir. 1916) (a dry dock which 
has been pumped dry 7 pe repairs to be made on a vessel within such 
dock); Malony v. City o: wy 1 Fed. 611 6. .D.N.Y. 1880) (Erie —— i 
The Monitor, 17 Fed. Cas. 601 (E.D.N.Y. 1877) (Delaware and Raritan C 
The Oler, 18 Fed. Cas. 644 (C.C.E.D.Va. 1874) (Albemarle and occas 
Canal); The Avon, 2 Fed. Cas. 255 (C.C.N.D. Ohio 1873) (Welland Canal); 
Scott v. The Young America, 21 Fed. Cas. 851 (D. Mich. 1856) WO a6, Canal); 
Robinson, An Introduction to American Admiralty, 21 CorNnELL L. Q. 46, (1935); 
HuGHEs on ADMIRALTY 13 (2nd Ed. 1920). 

78 Stapp v. Clyde, 43 Minn. 192, 45 N.W. 430 (1890), discussed in Waite, Ad- 
miralty Jurisdiction and State Waters, 11 Micu. L. Rev. 580 (1913). See The 
Robert W. Parsons, 191 U.S. 17, 28 (1903) Ex parte Boyer, 109 U. 632 

1884); and United States v. Burlington & Henderson unty Ferry 4 21 

ed. 331, 333 (S.D. Iowa 1884). 

1 Packer v. Bird, 137 U.S. 661 (1891); The Montello, 20 Wall. 430 (U.S. 1874); 
The Daniel Ball, 10 Wall. 557 (U.S. 1870); Railroad Company v. Schurmeir, 
7 Wall. 272 (U. 8: 1868); The Hine v. eet 4 Wall. 555 sTg: Ss. i866); Nelson v. 
Leland, 22 How. 48 (U. 8. 1860); Fretz v. Bull, 12 How. 466 (U.S. 1851); Clark 
v. Pigeon River Imp. Slide & Boom Co., 52 F. 2d 550 (8th Cir. 1931); In re Gar- 
nett, 141 U.S. 1 (1891). See also, Wear v. Kansas, 245 U.S. 154 (1917). 
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waters of the United States’’ and subject, as such, to control under 
the Commerce Clause. Subsequently, however, such a test or criterion 
was developed. 

' In Pennsylvania v. Wheeling and Belmont Bridge Company® the 
Supreme Court held the Ohio River to be a navigable river of the 
United States, thereby making it clear that the great inland rivers 
are within the purview of the commerce power of Congress.*' In 
making this determination the Court took judicial notice of federal 
regulatory legislation and acts appropriating funds for removing ob- 
structions from the river channel.*? 

The first case in which the Supreme Court dealt in detail with a 
navigability question under the Commerce Clause was The Daniel 
Ball, which grew out of a libel in admiralty of a small steamer for 
violation of the navigation laws. She had been engaged in transporta- 
tion on the Grand River, in the State of Michigan, of merchandise 
destined for ports and places outside of the state. One of the questions 
presented for determination was whether the steamer was, at the 
time designated in the libel, engaged in transporting goods on a 
navigable water of the United States within the meaning of the acts 
of Congress. With respect to this question, the Court applied the 
theory that the appropriate test of navigability of rivers must be 
concerned with their navigable capacity. The following is an excerpt 
from the opinion: 


Those rivers must be regarded as public navigable rivers in law 
which are navigable in fact. And they are navigable in fact when 
they are used, or are susceptible of being used, in their ordinary 
condition, as highways for commerce, over which trade and travel 
are or may be conducted in the customary modes of trade and 
, travel on water. And they constitute navigable waters of the 
United States within the meaning of the acts of Congress, in 
contradistinction from the navigable waters of the States, when 
they form in their ordinary condition by themselves, or by unit- 
ing with other waters, a continued highway over which commerce 
is or may be carried on with other States or foreign countries in 





8° 13 How. 518 (U.S. 1851). 


1 It is significant that Pennsylvania v. Wheeling and Belmont Bridge Co. and 
The Propellor Genessee Chief v. Fitzhugh were decided in the same year (1851). 


* The applicability of the doctrine of judicial notice has been considered in 
Arizona v. California, 283 U.S. 423, 452 (1931); Alabama Power Co. v. Gulf 
Power Co. et al., 283 Fed. 606, 613 (M.D. Ala. 1922); United States v. Rio Grande 
sie a U.S. 690, 697-698 (1899); The Montello, 11 Wall. 411, 414- 


10 Wall. 557 (U.S. 1870). 











January] JUDICIAL CRITERIA OF NAVIGABILITY 25 


the customary modes in which such commerce is conducted by 
water.™ 


In The Monitello,* which grew out of a libel in admiralty of a steamer 
operating on the Fox River in Wisconsin for violation of the naviga- 
tion laws, the evidence on the question of navigability was that there 
were rapids and falls in the river, but that improvements had brought 
about uninterrupted water communication for steam vessels of con- 
siderable capacity. It was argued by counsel that although the river 
might now be considered a highway for commerce conducted in the 
ordinary modes, it was not so in its natural state and therefore was 
not navigable water of the United States within the meaning of The 
Daniel Ball decision. The Court, accepting navigability in the natural 
state of the river as the proper test, proceeded to show that even be- 
fore the improvements resulting in an unbroken navigation were 
undertaken, a large and successful interstate commerce had been 
carried on by means of Durham boats, which were from seventy to 
one hundred feet long, with twelve-foot beams, drawing, when loaded, 
from two to two and one-half feet of water. The Court declared that 
it would be a narrow rule to hold that, in this country, unless a river 
was capable of being navigated by steam of sail vessels, it could not 
be treated as a public highway. The Court went on to say that: 


The capability of use by the public for purposes of transporta- 

tion and commerce affords the true criterion of the navigability 

of a river, rather than the extent and manner of that use. If it 
be capable in its natural state of being used for purposes of com- 
merce, no matter in what mode the commerce may be conducted, it 

is navigable in fact, and becomes in law a public river or highway. 

. there are but few of our fresh-water rivers which did not 
originally present serious obstructions to an uninterrupted aav- 
igation. In some cases, like the Fox River, they may be so great 
while they last as to prevent the use of the best instrumentalities 
for carrying on commerce, but the vital and essential point is 
whether the natural navigation of the river is such that it affords 
a channel for useful commerce. If this be so the river is navigable 
in fact, although its navigation may be encompassed with dif- 
ficulties by reason of natural barriers, such as rapids and sand- 
bars. 

“ The criterion stated in this case was applied in Escanaba Co. v. Chi " 
107 U.S. 678 (1882), where the Chicago River was held to constitute navigable 
waters of the United States, and in Miller v. Mayor of New York, 109 U.S. 385 
(1883), where a similar conclusion was reached as to the East River. 

% 20 Wall. 430 (U.S. 1874). See also, 11 Wall. 411 (U.S. 1870). 


%* The doctrine that capability of use by the public for p of 
tion and commerce, rather than the extent | manner of f that use, affo 





true criterion of the navigability of a river, was oe in Alabama Power & 
v. Gulf Power Co. et al., 283 Fed. 606 (M. D. Ala. 1922 pertaining to the Coosa 
River, and Davis v. United States, 185 F.2d 938 (oth 

to e oe. 


Cir. 1950), pertaining 
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In United States v. Rio Grande Irrigation Co.,*’ an action brought 
by the United States under the act of September 19, 1890,** to restrain 
the construction of a dam across the Rio Grande River in the Ter- 
ritory of New Mexico, the Court held that, with respect to a river 
known to be navigable, the exact point at which navigability ceases 
is not ordinarily a matter for judicial notice but requires evidence. 
With respect to the effect of the evidence in the case, the Court said: 

The mere fact that logs, poles and rafts are floated down a stream 

occasionally and in times of high water does not make it a nav- 

igable river. 


After discussing The Montello,® the Court went on to say: 


Obviously, the Rio Grande within the limits of New Mexico is 
not a stream over which in its ordinary condition trade and 
travel can be conducted in the customary modes of trade and 
travel on water. Its use for any purposes of transportation has 
been and is exceptional, and only in times of temporary high 
water. The ordinary flow of water is insufficient. It is not like the 
Fox River, which was considered in The Moniello, in which was 
an abundant flow of water and a general capacity for navigation 
along its entire length, and although it was obstructed at certain 
places by rapids and rocks, yet these difficulties could be over- 
come by canals and locks, and when so overcome would leave 
the stream in its ordinary condition susceptible of use for general 
navigation purposes. We are not, therefore, disposed to question 
the conclusion reached by the trial court and the Supreme Court 
of the Territory, that the Rio Grande within the limits of New 
Mexico is not navigable. 


Leovy v. United States® grew out of an indictment under the act 
of September 19, 1890," for obstructing Red Pass, a crevasse caused 
by the overflow of water from the Mississippi River, the defendants 
having acted under the authority of the State of Louisiana in creat- 
ing the obstruction. There was evidence for the Government that 
Red Pass had been navigated by small luggers or yawls used for 
carrying oysters. The Court held that the term ‘‘navigable waters 
of the United States,” as used in the legislation involved, “‘has ref- 
erence to commerce of a substantial and permanent character to be 
conducted thereon.’? With respect to the instructions of the trial 
judge relative to the test of navigability, the Court said: 


Nearly all the streams on which a skiff or small lugger can float 
discharge themselves into other streams or waters flowing into a 


87 174 U.S. 690 (1899). 
88 26 Star. 454 (1890). 
8 See note 85 supra. 

*° 177 U.S. 621 (1900). 
1 26 Start. 454 (1890). 
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river which traverses more than one State, and the mere capacity 

to pass in a boat of any size, however small, from one stream or 

rivulet to another, the jury is informed, is sufficient to constitute 

a navigable water of the United States. 

Such a view would extend the paramount jurisdiction of the 
United States over all the flowing waters in the States, and would 
subject the officers and agents of a State, engaged in constructing 
levees, to restrain overflowing rivers within their banks, or in 
regulating the channels of small streams for the purposes of 
internal commerce, to fine and imprisonment, unless permission 
be first obtained from the Secretary of War. If such were the 
necessary construction of the statutes here involved, their valid- 
ity might well be questioned. But we do not so understand the 
legislation of Congress. When it is remembered that the source 
of the power of the general government to act at all in this matter 
arises out of its power to regulate commerce with foreign coun- 
tries and among the States, it is obvious that what the Constitu- 
tion and the acts of Congress have in view is the promotion and 
protection of commerce in its international and interstate aspect, 
and a practical construction must be put on these enactments as 
intended for such large and important purposes.* 

In United States v. Cress," the Court held, inter alia, that naviga- 
ble rivers of the United States which have been dammed and canal- 
ized remain navigable waters, notwithstanding the artificial improve- 
ments. 

Economy Light Co. v. United States,“ stands for the principle that 
if a river has once met the test of navigability its character as a 
navigable river is not lost by reason of a discontinuance of commercial 
use resulting from changed economic conditions or the placing of 
artificial obstructions in its channel. The case grew out of a suit by 
the United States for an injunction to restrain the Economy Light 
Company from constructing a dam in the Desplaines River in Illinois 
‘in violation of the act of March 3, 1899.% At the trial there was no 
evidence of actual navigation of the river within the memory of liv- 
ing men. However, the available historical records indicated that be- 
tween 1675 and 1825 the fur trade had been regularly conducted upon 
the Desplaines River, which was a part of the Chicago-Desplaines- 
Illinois route between Lake Michigan and the Mississippi River. 

*® Accord: Gulf & I. Ry. Co. of Texas v. Davis, 26 F.2d 930 (S.D. Tex. 1928), 

, lg 2d 109 (5th Cir. 1929); United States v. Doughton, 62 F.2d 936 (4th 

ir 

%3 243 U.S. 316 (1917). 

* 256 U.S. 113 (1921). 

% 30 Srart. 1151 (1899). 

% Economy Light & Power Co. v. United States, 256 U.S. 113 (1921), and 


Illinois v. Economy Light and | ae Co., 234 U.S. 497 (1914); related cases 
are discussed in detail in Starr, N Waters of the United States—State and 





National Control, 35 Harv. L. Rev. 154 (1921). 
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Supplies in large quantity and variety needed by the early settlers 
also were transported over this route. The craft employed were of 
light draft, but were manned by crews of six or eight men and were 
capable of carrying several tons each. Changes in the industries of 
the region and the development of new transportation routes resulted 
in the disuse of the river for navigation purposes after 1825, and 
since about the year 1835 the river became obstructed by various 
dams and bridges. The Circuit Court of Appeals, upon this set of 
facts, found the Desplaines River to be navigable in 1919. The Su- 
preme Court concurred in the opinion of the Circuit Court of Appeals 
“that a river having actual navigable capacity in its natural state 
and capable of carrying commerce among the States, is within the 
power of Congress to preserve for purposes of future transportation, 
even though it be not at present used for such commerce, and be in- 
capable of such use according to present methods, either by reason 
of changed conditions or because of artificial obstructions.’’®” 

There remains for consideration United States v. Appalachian Elec- 
tric Power Co.,** which was concerned with the applicability of the 
federal commerce power in relation to the Radford Dam project, in 
the New River, a tributary of the Kanawha and Ohio Rivers. There 
was evidence to the effect that, before the development of superior 
rail transportation, the New River had been navigated sporadically 
by flatboats of small draft, although in short stretches there were 
obstacles to navigation. But early investigations had established that 
the expenditure of a few hundred thousand dollars on improvements 
would have enabled keel boats of two-foot draft to traverse the waters 
in question without difficulty. The District Court and the Circuit 
Court of Appeals both held that the New River is not navigable. 
The conclusion of the Supreme Court, to the contrary, is supported 
by the following line of reasoning: (1) The legal concept of navigability 
embraces both public and private interests; (2) navigability is not to 
be determined by a formula which fits every type of stream under 
all circumstances and at all times; (3) both the judicial standards 
and the ultimate conclusion involve questions of law inseparable from 
the particular facts to which they are applied; (4) the tests as to 
navigability must take into consideration variations in use and traffic; 
(5) appraising the evidence of navigability in the natural condition 
(i.e., the volume of water, the gradients and the regularity of the 
flow) is erroneous, as its availability for navigation must also be con- 





*? The principle of this case was restated in United States v. ae me 3 
Electric Power Co., 311 U.S. 377, 409-410 (1940); and Arizona v. Cali 
U.S. 423, 453-454 (1931). 

% 311 U.S. 377 (1940). 


ornia, 283 
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sidered ; (6) a waterway is not barred from classification as a navigable 
waterway merely because artificial aids are required to make it suit- 
able for use before commercial navigation may be undertaken, and 
although there must be a balance between cost and need at a time 
when the improved waterway would be useful, it is not necessary 
that the improvements should have been actually completed or even 
authorized at the time of the determination; and (7) although feasi- 
bility for interstate commercial use after the making of improve- 
ments is a factor in navigability, it is not necessary that the use 
should be continuous. Obviously, in this case the Court formulated 
a concept of navigability differing substantially from that previously 
accepted.*® In so doing, it in effect approved an extension of federal 
authority over navigable streams. 


Cases Arising Under Treaties 


Article III of the Treaty of Amity, Settlement, and Limits between 
the United States and the King of Spain, which was invoked in 
Oklahoma v. Texas,’ provided that the navigation of the Sabine, 
Red and Arkansas Rivers should be common to the inhabitants of 
the territories of both parties. The Supreme Court concluded that 
this treaty provision did not impress these rivers with the character 
of navigability in law throughout their lengths but had reference to 
such portions only as were navigable in fact. 

Article II of the Webster-Ashburton Treaty, which established a 
portion of the boundary between the United States and Canada, 
provided that “all the water communications and all the usual port- 
ages’’ along the boundary should remain free and open to the citizens 
of both countries. In Clark v. Pigeon River Improvement Slide and 
Boom Co. the court first proceeded on the assumption that the 
article has reference to navigable waters only. In this connection it 
stated that the tidal test of navigability had no application, that the 
proper test of navigability in law is navigability in fact, and that the 
Pigeon River is a navigable river under this test. The court concluded, 
however, that the appellant was not compelled, in order to secure 





** This conclusion is supported by the opinions in the following cases: Georgia 
Power Co. v. Federal Power Commission, 152 F.2d 908 (5th Cir. 1946), and 
Pennsylvania W. & P. Co. v. Federal Power Commission, 123 F.2d 155 (D.C. Cir. 
1941). 

%% Pertinent discussions of the New River case are as follows: Kelso, ““Naviga- 
ble Waters’ as a Legal Fiction, 17 J. or L. anv P.U. Econ. 394 (1941); Note, 
50 YALE L.J. 134 (1940); Recent Cases, 54 Harv. L. Rev. 876 (1941); Comment, 
14 TuuaneE L. Rev. 621 (1940); Comment, 39 Micu. L. Rev. 976 (1941). 


100 258 U.S. 574 (1922). 
10 52 F.2d 550 (8th Cir. 1931). 
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relief, to plead or prove that the Pigeon River is a navigable water- 
way. 

Article I of the Root-Bryce Treaty provides that the navigation 
of “‘all navigable boundary waters’’ shall forever continue free and 
open, for the purposes of commerce, to the inhabitants and to the 
ships, vessels and boats of the countries concerned. Although this 
provision apparently has not been involved in litigation, it seems 
clear that the outcome of some future controversy may depend upon 
a determination as to whether a particular boundary water is naviga- 
ble in fact and therefore navigable within the meaning of the treaty 
provision. 

Cases Involving Citizens of Different States 


In general, the rights of a riparian owner upon a navigable stream 
or lake in this country are governed by the law of the state in which 
the stream or lake, as the case may be, is located. It follows that, 
in making a determination as to navigability, in a case involving 
citizens of different states a federal court is required, by the govern- 
ing statute, to apply the rule of the state in which the subject matter 
of the controversy has its situs. In Ne-Bo-Shone Ass’n, Inc. v. 
Hogarth'* which grew out of a dispute over the Pine River, a branch 
of the Manistu River, located in Michigan, the court held that the 
question of navigability was governed by the laws of the State of 
Michigan. But in three earlier cases,‘ where jurisdiction apparently 
was based upon diversity of citizenship, the courts proceeded upon 
the theory that the question was governed by “general law.”’ 

In some of the states bordering on the Atlantic the English tidal 
test is still employed in making determinations of navigability. In 
the majority of states, however, the rules require a showing, in order 
to’ establish navigability in law, that the waterway in its natural 
state was used or susceptible of being used for the purposes of com- 
merce. In those states in which the lumbering industry has been of 





10 Fox River Paper Company v. Railroad Commission of Wisconsin, 274 U.S. 
651 (1927); Weems Steamboat Co. v. Peoples Steamboat Co., 214 U.S. 345 
(1909); Kaukauna Water Power Company v. Green Bay and Mississippi Canal 
Company, 142 U.S. 254 (1891); Hardin v. Jordan, 140 U.S. 371 (1891); St. Louis 
v. Rutz, 138 U.S. 226 (1891); Barney v. Keokuk, 94 U.S. 324 (1876). 

103 7 F. Supp. 885 (W.D. Mich. 1934), aff'd 81 F.2d 70 (6th Cir. 1936). 

1 Accord: Jackson-Walker Coal Co. v. Hodges, 283 Fed. 457 (D. Kan. 1918); 
Harrison v. Fite, 148 Fed. 781 (8th Cir. 1906). 

1% North American Dredging Co. v. Mintzer, 245 Fed. 297 (9th Cir. 1917); 
Toledo Liberal Shooting Co. et al. v. Erie Shooting Club, 90 Fed. 680 (6th Cir. 
1898) ; Chisholm v. Caines, 67 Fed. 285 (C.C.D.S.C. 1894). 
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some importance the rules take into account capacity to float saw 
logs. 
Cases Arising Under Statutes Affecting Territories and New States 


Article IV of the Ordinance of 1787 has been considered in numerous 
cases before the federal courts.'°? These courts have also dealt with 
some of the similar provisions incorporated in acts which enabled 
the people of specified territories to form state governments or which 
provided for the admission of new states into the Union.’ It appears, 
however, that determinations as to navigability have been made in 
only two cases, namely, Withers v. Buckley’ and St. Anthony Falls 
Water Power Company v. St. Paul Water Commissioners."° 

In Withers v. Buckley, where the statute involved was part of the 
act which provided for the admission of Mississippi into the Union,™ 
the subject of controversy was Old River, formerly a part of the 
Mississippi River. Old River had been cut off and made derelict, in 
1796, due to a change in the course of the Mississippi, and was 
wholly without water except what was forced into it occasionally 





106 Pertinent Wisconsin decisions are: Nekoosa-Edwards Paper Company v. 
Railroad Commission of Wisconsin, 201 Wis. 40, 228 N.W. 144 (1930); Bloomer v. 
Bloomer, 128 Wis. 297, 107 N.W. 974 (1906); Willow River Club v. Wade, 100 
Wis. 86, 76 N.W. 273 (1898); The Falls Mig. Co. v. Oconto River Imp. Co. et al., 
87 Wis. 134, 58 N.W. 257 (1894); The A.C. Conn. coneeey v. The Little Suamico 
Lumber Mfg. Co. et al., 74 Wis. 652, 43 N.W. 660 (1889): Weatherby v. Meikle- 
john et al., 56 Wis. 73, 13 N.W. 697 (1882); Olson v. Merrill, 42 Wis. 203 (1877); 
Kellers v. The Union Lumbering Company, 39 Wis. 525 (1876); Whisler v. Wilkin- 
son et al., 22 Wis. 546 (1868). Cf. A v. Mauston Electric Service Co., 135 
Wis. 345, 116 N.W. 4 (1908). See also, United States v. Rio Grande Dam and 
Irrigation Co., 174 U.S. 690, 698 (1899); Duluth Lumber Co. v. St. Louis Boom & 
Imp. Co., 17 Fed. 419 (C.C.D. Minn. 1883); and Dykstra, Legislation and Change, 
1950 Wis. L. Rev. 523. 

107 The list of cases comprises the following: Economy Light Co. v. United 
States, 256 U.S. 113 (1921); Sands v. Manistee River Imp. Co., 123 U.S. 288 
(1887); Huse v. Glover, 119 U.S. 543 (1886); Escanaba Co. v. Chi , 107 US. 
678 (1882); Duluth Lumber Co. v. St. Louis Boom & Improvement Co., 17 Fed. 
419 (C.C.D. Minn. 1883); Woodman v. Kilbourn Mfg. Co., 30 Fed. Cas. 503 
(C.C.D. Wis. 1867); Jolly v. Terre Haute Draw-Bridge Co., 13 Fed. Cas. 919 
— Ind. 1853); Palmer v. i ys County, 18 Fed. Cas. 1026 (C.C.D. 

hio 1843); Spooner v. McConnell, 22 Fed. Cas. 939 (C.C.D. Ohio 1838). Some 
< \ foregoing cases are discussed in Notes and Comments, 1939 Wis. L. Rev. 


108 St. Anthony Falls Water Power Co. v. St. Paul Water Commissioners, 168 
U.S. 349 (1897); Willamette Iron ae Co. v. Hatch, 125 U.S. 1 (1888); Hamil- 
ton v. Vicksburg, S. & P.R.R., 119 U.S. 280 (1886); St. Louis v. Myers, 113 
U.S. 566 (1885); Cardwell v. American Bridge Co., 113 U.S. 205 (1885); Withers 
v. Buckley, 20 How. 84 (U.S. 1857); Pollard’s Lessee v. Hagan, 3 How. 212 


(U.S. 1844); Woodruff v. North Bloomfield Gravel Mining Co., 18 Fed. 753 
C.C.D.Cal. 1884); and Duluth Lumber Co. v. St. Louis Boom & Improvement 
., 17 Fed. 419 (C.C.D.Minn. 1883). 
109 20 How. 84 (U.S. 1857). 
1¢ 168 U.S. 349 (1897). 
4 Act of March 1, 1817, c. 23, 3 Stat. 348-349. 
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from the Mississippi and Homochitto Rivers. The Court held, on 
these facts, that Old River was not a navigable river leading or flow- 
ing into the Mississippi. 

The St. Anthony Falls Water Power Company case was concerned 
with that portion of the Mississippi River immediately above St. 
Anthony Falls, the applicable statute being that part of the act 
which provided for the admission of Minnesota into the Union." 
The Supreme Court held in that case that evidence to the effect that 
such portion of the river was navigable for the purposes of running 
shallow boats and floating saw logs supported a determination of 
navigability under the statute. 


Cases Involving Federal Land Grants 


The leading case in the series involving federal land grants in the 
former territories, Railroad Company v. Schurmeir,"* involved a dis- 
pute over lands situated within the territorial limits of the State of 
Minnesota and bordering on the Mississippi River. The Supreme 
Court held that the term ‘‘navigable waters,’’ as used in the several 
acts of Congress making provision for the survey and sale of the 
public lands situated in the territories,'"* was not used with reference 
to waters affected by the ebb and flow of the tide, but had reference 
to waters in territory far above tide waters; moreover, in making a 
distinction between navigable and non-navigable streams Congress 
intended that the common law rules of riparian ownership should 
apply to lands in non-navigable streams, but that the title to lands 
bordering on navigable streams should stop at the stream and that 
such streams should be regarded as public highways. The same con- 
clusions were stated in Packer v. Bird’ where the subject of dispute 
was an island in the Sacramento River, within the territorial limits 
of the State of California. 

*In Oklahoma v. Tezas,"* a case which involved the conflicting 
claims of two states and the United States to the bed of the Red 
River, the Supreme Court held: (1) A treaty with a foreign govern- 
ment providing for free navigation of a boundary river by the citizens 
of both countries does not make that portion of the river which is 
not navigable in fact navigable in law; (2) meander lines run by 
Government survey officers are not conclusive on the question of 
navigability; (3) an act of Congress providing that certain bridges 

uz Act of February . 1857, c. 60, 11 Stat. 166-167. 

137 Wall. 272 (U.S. 1868). 

14 See notes 99-104 supra. 
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shall not interfere with navigability is not conclusive as to the fact 
of navigability; (4) statements in early publications are not prefer- 
able to current evidence as to actual conditions; (5) the United States 
is not bound by a state adjudication to which it was not a party; 
(6) navigability in fact is the true test of navigability in law. 

In Brewer-Elliott Oil and Gas Co. v. United States,"7 which grew 
out of a bill in equity filed by the United States for itself and as 
trustee for the Osage Tribe of Indians against the Brewer-Elliott 
Oil & Gas Company and five other companies to cancel oil and gas 
leases, granted by the State of Oklahoma, of portions of the bed of 
the Arkansas River, the test of navigability was stated as follows: 


A navigable river in this country is one which is used, or is sus- 
ceptible of being used in its ordinary condition, as a highway for 
commerce over which trade and travel are or may be conducted 
in the customary modes of trade and travel on water. It does 
not depend upon the mode by which commerce is conducted upon 
it, whether by steamers, sailing vessels or flat boats, nor upon the 
difficulties attending navigation, but upon the fact whether the 
river in its natural state is such that it affords a channel for use- 
ful commerce. 


The Court also held that a decision of a state court was not controlling 
on the question of navigability, because the validity and effect of an 
act done by the United States (in this case, a grant to the Osages) 
is necessarily a federal question. 

In United States v. Holt State Bank,"* which grew out of a bill 
filed by the United States to quiet title to the bed of a drained lake, 
the Supreme Court held that navigability, when asserted as the basis 
of a right arising under the Constitution, is necessarily a question of 
federal law to be determined according to the rules recognized and 
applied in the federal courts. The rules stated in Brewer-Elliott Oil 
Co. v. United States were held to be controlling; and the facts stated 
in the following excerpt from the opinion were regarded as support- 
ing the conclusion that the lake was navigable within these rules. 


In its natural and ordinary condition the lake was from three to 
six feet deep. When meandered in 1892 and when first known by 
some of the witnesses it was an open body of clear water. Mud 
River traversed it in such a way that it might well be character- 
ized as an enlarged section of that stream. Early visitors and 
settlers in that vicinity used the river and lake as a route of 
travel, employing the small boats of the period for the purpose. 
The country about had been part of the bed of the glacial Lake 





"7 260 U.S. 77 (1922). 
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Agassiz and was still swampy, so that waterways were the only 
dependable routes for trade and travel. Mud River, after passing 
through the lake, connected at Thief River with a navigable 
route extending westward to the Red River of the North and 
thence northward into the British possessions. Merchants in the 
settlements at Liner and Grygla, which were several miles up 
Mud River from the lake, used the river and lake in sending for 
and bringing in their supplies. True, the navigation was limited, 
but this was because trade and travel in that vicinity were 
limited. In seasons of great drought there was difficulty in getting 
boats up the river and through the lake, but this was exceptional, 
the usual conditions being as just stated. Sand bars in some 
parts of the lake prevented boats from moving readily all over 
it, but the bars could be avoided by keeping the boats in the 
deeper parts or channels. Some years after the lake was mean- 
dered, vegetation such as grows in water got a footing in the lake 
and gradually came to impede the movement of boats at the end 
of each growing season, but offered little interference at other 
times. Gasoline motor boats were used in surveying and marking 
the line of the intended ditch through the lake and the ditch was 
excavated with floating dredges. 


In United States v. Utah,"* which originated in a suit brought by 
the United States to quiet title to land constituting the beds of cer- 
tain portions of the Green, San Juan, and Colorado Rivers located 
in Utah, the Court held: (1) Since none of the waters were navigable 
in interstate commerce, the question was whether they were navigable 
waters of the State of Utah; (2) state laws cannot affect titles vested 
in the United States; (3) the test of navigability is navigability in 
fact; (4) rivers are navigable in fact when they are used, or are sus- 
ceptible of being used, in their ordinary condition, as highways for 
commerce, over which trade and travel are or may be conducted in 
the customary modes of trade and travel on water; (5) navigability 
does not depend upon the particular mode in which such use is or 

«may be had, but on the fact that a stream in its natural and ordinary 
condition affords a channel for useful commerce; (6) even where the 
navigable character of a stream, generally speaking, is a matter of 
common knowledge, how far navigability extends may have to be 
determined by evidence; (7) susceptibility of use is more important 
than extent and manner of use; (8) the presence of sand bars causing 
impediments to navigation does not make a river non-navigable in 
law. 

In United States v. Oregon,!*° which grew out of an original suit by 
the United States against the State of Oregon to quiet title to un- 
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surveyed land within a meander line purporting to mark the bound- 
aries of lands underlying three lakes and the waters connecting them, 
the Court pointed out that since the effect upon the title to submerged 
lands is the result of federal action in admitting a state to the Union, 
the question whether the waters under which the lands lie are naviga- 
ble or non-navigable is a federal, not a local, one and is to be deter- 
mined according to the law and usages recognized and applied in the 
federal courts, even though, as in this case, the waters are not capable 
of use for navigation in interstate or foreign commerce. The facts 
and conclusion are summarized in the following excerpt from the 
opinion: 
The evidence, taken as a whole, clearly establishes the flat topog- 
raphy of the disputed area, the shallow water without defined 
banks, ice-bound for three to four months of the year, the separa- 
tion of areas covered by water of sufficient depth to float boats, 
the presence of tules and other forms of water vegetation, a dry 
season every year, and frequent dry years during which Mud 
and Harney Lakes are almost entirely without water, and Lake 
Malheur is reduced to a relatively few acres of disconnected 
ponds surrounded by mud. These conditions preclude the use for 
navigation of the area in question, in its natural and ordinary 
condition, according to the customary modes of trade or travel 
over water, and establish an absence of that capacity for general 
and common usefulness for purposes of trade and commerce 
which is essential to navigability. ... At most the evidence shows 
such an occasional use of boats, sporadic and ineffective, as has 
been observed on lakes, streams or ponds large enough to float 
a boat, but which nevertheless were held to lack navigable ca- 


pacity. 


The rule that navigability in fact for commercial purposes is the 
criterion for determining whether or not waters are navigable in law 
within the meaning of statutes and rules of decision governing United 
States land grants has been applied in several cases before the lower 
federal courts. In Silver Springs Paradise Co. v. Ray,'*' the court held 
that Silver Springs, a small bay in Florida which had been navigated 
chiefly by commercial pleasure craft, was a navigable water within 
the meaning of section 12 of an act of March 3, 1823, applicable to 
the survey and sale of public lands in the Territory of Florida.'”? In 
United States v. Ladley,'* the court held that Mission Lake, in Idaho, 
was not navigable within the rule governing the disposal of federal 
lands, the evidence before the court being to the effect that the lake 
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had been used principally for pleasure boating, hunting and fishing, 
and only occasionally (in times of high water) for floating logs. In 
United States v. Property on Pinto Island,'* the court held that. the 
waters which covered certain marsh lands in Mobile Bay and which 
had not been used for commercial purposes were not navigable wa- 
ters. 

SUMMARY AND CONCLUSION 


It is evident that in each of the six classes of cases considered in 
the second part of this article the federal courts have formulated 
distinct sets of rules or criteria to govern determinations of naviga- 
bility. In a sense, the system indicates a denial of the existence of a 
single definite concept of navigability in federal law.'* 

However, the several judicial criteria of navigability (leaving out 
of account the one applicable in cases involving citizens of different 
states) have some significant features in common. Their fundamental 
concern is with the question of navigable capacity of a waterway, 
i.e., whether it is navigable in fact. They do not require the utiliza- 
tion of engineering formulas and they are not directly concerned with 
controlling depth of water, width of channel, volume of stream flow 
and data regarding tidal influences. Nor do they contain limitations 
as to the types and dimensions of the craft employed for navigation 
purposes. 

The general criterion of navigability in fact has reference to the 
question whether a waterway has been used or is susceptible of being 
used, in its ordinary or normal condition, as a highway of commerce 
over which trade and travel may be conducted in the customary 
modes on inland waters. The commerce must be of a substantial 
character. Moreover, it must be more than occasional, sporadic or 
exceptional by reason of being limited to short seasonal periods of 
high water. Natural obstacles to navigation and commerce, which 
Have the effect of dividing a waterway into segments, do not preclude 
a determination that a waterway is navigable, assuming that the 
individual segments are navigable in fact. Beyond this, generaliza- 
tion is precluded by important differences. 

The rule which is peculiar to cases of admiralty and maritime juris- 
diction is that artificial waterways (e.g., canals and drydocks) which 
are navigable in fact are navigable waterways. In the other classes 
of cases the criteria have reference to natural waterways only. 

1% 74 F, Supp. 92 (S.D.Ala. 1947). 

1% The differences between the criteria developed in cases of admiralty and 
maritime jurisdiction and cases arising under the Commerce Clause were rec- 


ognized in United States v. Banister Realty Co. et al., 155 Fed. 583 (C.C.E.D.N.Y. 
1907), and Miami Beach Jockey Club, Inc. v. Dern, 83 F.2d 715 (D.C. Cir. 1936). 
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Three exceptional rules of great significance have been formulated 
in cases arising under the Commerce Clause. In the Cress case the 
Supreme Court adopted the rule that navigable rivers of the United 
States which have been dammed and canalized remain navigable 
waters notwithstanding such artificial improvements. The Desplaines 
River case supports the rule that if a natural waterway has once met 
the test of navigability under the Commerce Clause, its character as 
a navigable waterway is not lost by reason of a discontinuance of 
commercial use resulting from the placing of artificial obstructions 
in its channel and changed economic conditions in the vicinity. In 
the New River case the Supreme Court held that a natural waterway 
is not barred from classification as a navigable waterway merely be- 
cause artificial aids are needed to make it suitable for use before 
commercial navigation may be undertaken, and although there must 
be a balance between cost and need at a time when the improved 
waterway would be useful, it is not necessary that the improvements 
should have been actually completed or even authorized at the time 
of the determination. 

One other exceptional rule of some importance has been formulated, 
in a case involving a statute which provided for the admission of the 
State of Minnesota into the Union. In that case (the St. Anthony 
Falls Water Power Company case) it was held that evidence to the 
effect that a portion of the Mississippi River was navigable for the 
purposes of floating saw logs and running shallow boats supported a 
determination of navigability under the statute. 

Finally, it is pertinent to mention that cases involving citizens of 
different states are governed by a single rule which is peculiar to this 
class of cases; this is to the effect that the question of navigability 
of any waterway which is the subject of controversy is governed by 
the laws of the state within which it is located. 








Inheritance and Testamentary Rights 
with Respect to Adopted Children 


KENNETH E. WortTHING* 


Each year in Wisconsin there are in excess of 1200 adoptions.’ In 
every one of these cases, important and intricate legal questions may 
potentially arise. These concern, not only the rights of the adoptive 
child to inherit from the adoptive and natural parents and the kindred 
of both, but also the rights of the adoptive and natural parents and 
their kindred to inherit from the adopted child. In spite of the im- 
portance of having such potential legal rights clearly and unmistak- 
ably defined, there appears to be uncertainty with respect to some of 
such rights. This is evidenced by the large number of cases which 
have reached the Supreme Court in an attempt to establish such 
rights; and also by the fact that the legislature has in recent years 
frequently revised and re-written the adoption law. Moreover, within 
recent months the Supreme Court has in two cases, Estate of Hol- 
combe? and Estate of Ries,* construed the most recent revision of the 
adoption statute; and in the latter of these cases, the court expressed 
doubt as to the meaning of some parts of the law. 

The purpose of this article is to examine the cases and the changes 
made by the legislature in the adoption statute in an effort to arrive 
at a summary of the status of the testamentary and inheritance 
rights of, and from, adopted children. 


EARLY WISCONSIN DECISIONS 


¢ The first important case in Wisconsin involving these problems 
was Hole v. Robbins.‘ In that case, after a child had been adopted, 
he inherited from his natural parents certain real estate. Upon the 
death, intestate, of the adopted child, without wife or descendants, 
his adoptive parents and the brothers and sisters of the natural 
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parents claimed this real estate by descent. The statute at that time 

read as follows: 
Section 6. A child so adopted as aforesaid, shall be deemed, for 
the purpose of inheritance and succession by such child, custody 
of the person and right of obedience by such parent or parents by 
adoption, and all other legal consequences and incidents of the 
natural relation of parents and children, the same to all intents 
and purposes as if such child had been born in lawful wedlock 
of such parent or parents by adoption, saving only that such 
child shall not be deemed capable of taking property expressly 
limited to the heirs of the body or bodies of such petitioner or 
petitioners. 
Section 7. The natural parent or parents of such child shall be 
deprived by such order of adoption of all legal rights whatsoever 
as respects such child, and such child shall be freed from all legal 
obligations of maintenance and obedience as respects such nat- 
ural parent or parents.5 


The court pointed out that by common law inheritance follows 
the blood, and that in order to divert the inheritance of property 
from the normal blood line, there must be express and explicit stat- 
utory provisions. The court then pointed out that the above statute, 
having expressly declared that the adopted child would inherit from 
the adoptive parents, and having omitted to declare that the adoptive 
parents would inherit from the child; it must be held that the estate 
of the child would go to the kindred of the blood. This case placed 
the Wisconsin law definitely on the side of those who declare that 
the rights obtained from, or through, adoption are purely statutory 
and must be strictly construed. It may be that the court was some- 
what influenced in this case by the fact that part, or all, of the prop- 
erty of the adopted child had come to him from his natural parents. 
In this connection the court commented that justice demanded that 
this property remain in the blood line. Had this factor not been 
present, it is interesting to speculate whether the decision might not 
have been different. Be that as it may, that case established the 
above stated principle in Wisconsin, and the court has consistently 
adhered to it. 

Following Hole v. Robbins, there were two additional cases, Glascott 
v. Bragg® and Sandon v. Sandon,’ which held that when a testator 
made a will, and thereafter adopted a child and did not change the 
will, the subsequent adoption constituted an implied revocation of 
the will to the same extent as though there was an after-born natural 
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child. While these cases gave to the adopted child additional rights, 
they are not inconsistent with the ruling in Hole v. Robbins, for these 
rights are merely rights, which are established by the act of adoption 
between the adopted child and the adoptive parents, and do not 
affect any rights the child may have or claim to have from the kindred 
of the adoptive or natural parents. 

Shortly thereafter, the case of Lichter v. Thiers* was decided. That 
case involved a determination of whether a will that left the property 
to a granddaughter ‘‘or her children or descendants,’’ could be con- 
strued as including adopted children. The court held that since the 
will was made many years prior to the time that the granddaughter 
adopted the child, and the testator had died long before the adoption, 
the particular provisions of the will did not indicate that testator 
contemplated including adopted children. In view of these facts, the 
decision is not particularly important; but in making this decision 
the court went far beyond what was necessary to decide the case. 
In discussing the effect of adoption, the court said that, while the 
purpose of the adoption statute was to give the child the same rights 
against adoptive parents as he would have had, had he been a natural 
child, the adoption statute goes no further than that, and does not 
change the law respecting disposition of property of adopted children, 
nor does it make the adoptive parents heirs of the adopted child, and 
does not make the adopted child an heir of his brothers or sisters by 
adoption. 

The reasoning in Lichter v. Thiers is, of course, consistent with, and 
follows the reasoning in, Hole v. Robbins but it was not necessary to a 
determination of the issues in the case. Lichter v. Thiers has been 
frequently quoted as authority for the strict construction of the 
adoption statute and as a basis upon which it has been held that an 
adopted child does not inherit from the kindred of his adoptive 
parents. 

Tue BrapD.ey Case 


In 1920, the court considered the case of Estate of Bradley.* That 
case involved large amounts and the briefs were thorough and well- 
prepared. It appeared that Bradley died intestate; he had never 
married and at the time of his death his parents and his two brothers 
were dead. One of these brothers left an adopted son, the other was 
survived by a daughter. Each of these claimed to be Bradley’s heir. 
This squarely raised the issue of whether an adopted child inherits 
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from the kindred of his adoptive parent. The court held that he did 
not. In so ruling the court remarked as it had in Hole v. Robbins, 
that from time immemorial property of intestate persons has de- 
scended to those of the blood, and that any statutory change of this 
line of descent must be by clear and unmistakable language. The 
court even suggested that the constitutionality of such a statutory 
change might be open to question. 

In holding that the adopted child could not inherit from the kindred 
of the adoptive parent, the court pointed out that there was a vast 
difference between a statute that gave the adopted child the right to 
inherit from adoptive parents and a statute which attempted to give 
the adopted child the right to inherit from the kindred of the adop- 
tive parents. In the first case the adoptive parents themselves estab- 
lished the relationship and the making of the child their héir, was a 
voluntary act on their part. In the second case, the attempt to make 
the adopted child the heir of the kindred, was an attempt to make the 
child an heir of someone else. That is a very different matter. The 
court said in the Bradley case, that what was being denied was the 
notion that the consequences which were assumed by the adoptive 
parent, were to be visited upon persons who were not parties to the 
adoption. 

The court also in this case made the interesting comment that if 
the legislature really intended to make the adopted child an heir to 
the kindred of the adoptive parents, the legislature could then follow 
the same language that was used in a New Hampshire statute which 
was quoted as follows: 


The child so adopted shall bear the same relation to his adopting 
parents and their kindred in respect to the inheritance of property 
and all other incidents pertaining to the relation of parent and 
child as he would if he were the natural child of such parents. 


The court suggested that if the above language were used, then 
there could be no doubt that it was intended that the adopted child 
was to inherit from the kindred of his adoptive parents. 


1929 LEGISLATIVE REVISION 


Following the decision in Estate of Bradley, in 1929, the adoption 
statute was revised as a part of the adoption of the Children’s Code. 
The important changes in this statute were that the words, ‘‘by such 
child,’’ were stricken out of the first sentence below: 


A child so adopted shall be deemed, for the purposes of inherit- 
ance and succession [by such child] and for all other legal con- 
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sequences and incidents of the natural relation of parents and 
children, the same to all intents and purposes as if the child 
had been born in lawful wedlock of such parents by adoption, 
excepting that such child shall not be capable of taking prop- 
erty expressly limited to the heirs of the body of such parents. 


In addition to the above chang the following was added: 


The adoptive parents of sv. child and their heirs and next of 
kin shall be deemed for the purposes of inheritance and succession 
by such parents, their heirs and next of kin, the same to all in- 
tents and purposes as if such child had been born in lawful wed- 
lock of such parents by adoption, and they shall take in accord- 
ance with the general statutory provisions regulating inheritance 
and succession as between a parent and a child dying without 
issue; providing further, that if no heirs or next of kin are found 
in the line of the adoptive parents, the property of the deceased 
shall go to the natural parents, and, in case they have died, then 
in their line of descent.!° 


The first case to construe this revision was Estate of Hood." A 
child was adopted in 1915. His adoptive mother died in 1919. The 
adopted child died in 1931. He had never been married and had no 
children. He was survived by a natural brother and sister who claimed 
to be his heirs. The next of kin of his adoptive mother also claimed 
to be his heirs. The question was whether the property of the adopted 
child went to the next of kin of the adoptive parents or the next of 
kin of the natural parents. 

The court pointed out the importance in the revision of the strik- 
ing out of the words “by such child” in the sentence: “A child so 
adopted shall be deemed for the purposes of inheritance and succes- 
sion .. . by such child. . . .”” In other words, prior to the revision for 
purposes of inheritance and succession, the inclusion of the words, 
“by such child,” indicated that the child was deemed an heir of the 
Adoptive parent. Now by striking out these words, it would appear 
that the legislature also meant that inheritance and succession from 
such child could also be implied to the adoptive parents. The court 
also pointed out that the additional paragraph added to the statute 
specifically gave the adoptive parents and their next of kin the power 
to inherit from the adopted child. The court, therefore, held that the 
next of kin of the adoptive parents took, and not the next of kin of 
the natural parents. 

This decision is far-reaching, in that it recognized a clear diversion 





10 Wis. Srar. § 4024 (1915); renumbered § 322.05 by Wis. Laws 1925, c. 4; re- 
pealed and re-enacted as Wis. Strat. § 322.07 (1929) by Wis. Laws 1929, c. 439. 
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of the line of inheritance from the line of blood to the line established 
by adoption. In deciding that this was valid, the court held that the 
determination of how the descent should go was a matter of legisla- 
tive policy, and that the legislature was within its constitutional 
rights to make such determination. This answered the point that was 
held open in the Bradley case. 

A short time later the revised statute was again construed in 
Estate of Sauer."* This case involved the opposite set of facts from 
those in Estate of Hood. Amanda was an adopted child. The natural 
mother died intestate in 1933 leaving surviving a son who had not 
been adopted and Amanda. Amanda claimed the right to inherit 
from her natural mother. The son claimed that he was the sole heir. 
This then raised the question of whether a child loses the right to 
inherit from his natural parents by reason of his adoption. 

The court said that since the child had the right to inherit from 
its natural parents prior to the revision and the revised act did not 
take such right away, the child still had the right to inherit from the 
natural parents. In connection with this ruling, the court pointed 
out that when the act was revised in 1934, a bill was introduced in 
the legislature which expressly provided that the adopted child could 
not inherit from his natural parents. Since this bill was defeated, the 
court construed this as showing an intention on the part of the 
legislature to permit the adopted child to inherit from his natural 
parents. 

Up to this point, the law may be summarized as follows: 

1, An adopted child inherits from his adoptive parents. This right 
is clearly conferred by the statute and has never been questioned. 

2. The adoptive parents and their kindred inherit from the adopted 
child. This was a changeover from the original rule of Hole v. Rob- 
bins, but was established by Estate of Hood." 

3. The adopted child poxs Nor inherit from the kindred of his 
adoptive parents. Estate of Bradley.” 

4. An adopted child inherits from the natural parents. Estate of 
Sauer."* 

1945 LEGISLATIVE REVISION 


The Sauer case apparently resulted in some legislative dissatisfac- 
tion with a state of the law that permitted the rather anomalous 


12 216 Wis. 289, 257 N.W. 28 (1934). 
18 53 Wis. 514, 10 N.W. 617 (1881). 





4 206 Wis. 227, 239 N.W. 448 fast 
% 185 Wis. 393, 201 N.W. 973 (1925). 
6 216 Wis. 289, 257 N.W. 28 (1934). 
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situation to exist, whereby the kindred of the adoptive parents can 
inherit from the adopted child, but the adopted child cannot inherit 
from such kindred. To correct this situation, Assemblyman Young 
requested the Legislative Reference Library to draft a bill which 
would permit adopted children to inherit from the kindred of their 
adoptive parents. The bill as drafted simply struck out the words, 
“excepting that such child shall not be capable of taking property 
expressly limited to the heirs of the body of such parents,’’ and in- 
serted in lieu thereof these words, ‘“‘and such child shall be capable 
of taking property expressly limited to the heirs of the body of such 
parents.’’ This bill was passed and became law in 1945.'7 

The revised statute was considered in Estate of Matzke.* It was 
claimed that the above change in the statute, accomplished the pur- 
pose of changing the rule of the Bradley case. The court, however, 
held that it did not. The court said that in spite of the intention of 
the author, all that the amendment did accomplish, was to permit 
adopted children to take property which was expressly limited by 
deed or by will to “the heirs of the body of the adoptive parent.’”’ 

While the above decision was probably correct, it left the legal 
status of the adopted child in a still greater state of confusion. The 
previous anomaly still existed; the adopted child could not inherit 
from the kindred of his adoptive parent, but they could inherit from 
the child. But now under the Matzke case, if a testator desiring to 
leave property to sons and daughters and wishing to limit it to the 
heirs of the blood, thereby excluding adoptive children, placed in 
his will express words of exclusion, namely, “and to the heirs of the 
body,’’ an adopted child would be capable of taking the property. 
But if the testator omitted these words of exclusion and limitation, 
then under the Bradley case, the adopted child would not take, be- 
cause he could not inherit from the kindred of the adoptive parent. 
There we have a situation wherein the inclusion of words of limita- 
tion actually operate as words of extension, but the omission of words 
of limitation actually act as an exclusion. 


1947 LEGISLATIVE REVIEW 


A few months after the Matzke decision drastic revision of the 
adoption statute was made. In 1947 the adoption statute was amended 
to read as follows: 


322.07. Effect of adoption. (1) Except as otherwise provided in 
this section, the effect of the order of adoption is to completely 


17 Wis. Laws 1945, c. 117. 
18 250 Wis. 204, 26 N.W.2d 659 (1947). 
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change the legal status of the adopted person from that of a child 
of the natural parents to that of a child of the adoptive parents; 
and to free the adopted person from all legal obligations to or 
on account of the natural parents, and vice versa. 


(2) If the adopted person is not survived by a spouse or by issue 
or by an adoptive parent and there is no heir or next of kin of 
the adoptive parents, the property of the adopted person shall 
descend and be distributed as though there had been no adop- 
tion. 

(3) If a parent of the person adopted is married to the adoptive 
parent the relation of the child to the natural parent is not 
altered by the adoption. 

(4) The adopted person does not lose the right to inherit from 
his natural parents.’® 


This is the form in which the statute now stands. 

The importance of the above revision is that much verbiage has 
been eliminated; the child is no longer ‘‘deemed’’ to be the child; 
instead the legal effect of the adoption is ‘‘to completely change the legal 
status’’ of the adopted child from that of a child of natural parents 
to that of a child of the adoptive parents. 

The simple statement in the above revision that the legal status 
of the adopted child was completely changed from that of a child of 
the natural parents to that of a child of the adoptive parents, opened 
the door widely to the claim that this now meant an entirely new 
concept of adoption, and that, except as limited by express terms of 
the statute, the adopted child now stands in exactly the same situa- 
tion as though born to the adoptive parents. 

It should be pointed out that the 1947 revision was made as a part 
of a revisor’s revision. It may, therefore, be claimed that the effect 
of this revision is not as widesweeping as indicated in the above 
claims. 

REcENT CASES 


These claims were so asserted in two recent cases before the Su- 
preme Court. In Estate of Holcombe,° a legacy was left to the mother 
of an adopted child. The adoptive mother predeceased the testator. 
The adopted child claimed that the legacy did not lapse, because he 
should now be considered, under the revision of the statute quoted 
above, as the child of his adoptive mother, and therefore her “‘issue.’’ 
The court held this was correct, stating that under the language of the 
statute, which was clear and unambiguous, the adopted child has 
the legal status of a child of the adoptive parents so far as the adop- 





19 Wis. Laws 1947, c. 
20 259 Wis. 642, 49 N. Ww Bd 914 (1951). 
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tive parents are concerned. Thus the child is entitled to exactly the same 
status that he would have had, had he been born to such parents. 
This was a long step in the direction of placing upon the adopted 
child the same status as though he had been born to such parents. 

In the case of Estate of Ries," an adopted child claimed the right 
to inherit from her natural aunt who died intestate. One of the next 
of kin of this aunt disputed this claim, claiming that by the adoption, 
the child lost her right to inherit from her natural kin. The court so 
held. The court commented that the wording of the revised statute 
was clear and unambiguous and that the adopted child acquired the 
status of a child of the adoptive parents, and therefore lost her status 
as a child of the natural parents with the single exception that such 
child still retained the right to inherit from her natural parents. This 
single exception was by reason of the specific exception contained in 
sub-section 4 of Section 322.07. 

Following these two decisions, it appeared reasonable to suppose 
that much of the ambiguity and confusion existing in the law of 
adoption had now been resolved. The court was apparently committed 
to the viewpoint that the effect of the revision was to give to the 
adopted child all the rights and privileges of a child of the adoptive 
parents, and at the same time, to deprive the child of all rights as 
a child of the natural parents, except the single right to inherit from 
the natural parents. 

If the effect of the revision was as above indicated, and the adopted 
child became entitled to all the rights of a child of the adoptive 
parents, as though such child had been born to such parents, it 
would seem logical that the right to inherit from the kindred of the 
adoptive parents would be included in these rights. If this be so, 
then the revision would in effect overrule the Bradley case. 

However, a short time after the decision in the Ries case, the court 
son motion for re-hearing, specifically pointed out that it had not 
considered the question of whether an adopted child could inherit 
from the kindred of the adoptive parents. The court hinted that 
perhaps the revision did not go as far as originally indicated, and 
that perhaps it did not change the rule of the Bradley case. If this be 
correct, and the Bradley case is still the law, then we have the un- 
usual situation of finding that the adopted child can inherit from both 
the natural and adoptive parents, but that he cannot inherit from 
either the kindred of the natural parents or from the kindred of the 
adoptive parents. But while the adopted child does not inherit from 
the kindred of the adoptive parents, they inherit from such child. 


21 259 Wis. 453, 49 N.W.2d 483 (1951). 
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The adopted child is thus in the position of being the forgotten 
person in the eyes of the law. Surely no one envisioned the law operat- 
ing in this one-sided manner. It is, of course, obvious that this con- 
fused situation requires prompt clarification. 

The court, in the opinion on re-hearing in the Ries case, suggested 
that the needed clarification might have to come by way of remedial 
legislation. If this be the method adopted, and a further revision of 
the statute is attempted, the legislature might very well adopt the 
language in the New Hampshire statute quoted and approved in 
the Bradley case, and quoted earlier in this article. 

Although the court implied that clarification of the rights of an 
adopted child might very well be the subject of legislative action, 
such clarification may also be accomplished by means of further 
judicial construction of the present statute. Since the wording of the 
statute is simple and provides that the legal status of the adopted 
child is completely changed to that of a child of the adoptive parents, 
it would seem that the court could now very properly construe this 
as including the right of the child to inherit from the kindred of the 
adoptive parent for these reasons: 

1. If the child does not have this right, then it cannot be said that 
the child has all of the rights it would have had, if born to the adop- 
tive parents. By denying this right to an adopted child, is to add an 
exclusion into the law which is not present. 

2. When the court held, as it did in Estate of Holcombe, that the 
adopted child is ‘“‘issue’’ of the adoptive parents, and is entitled to 
take a legacy left to such parent, this is in effect saying the child 
represents the adoptive parent in cases where the deceased left a will. 
Why should not such child also represent the adoptive parent in 
cases where the deceased died intestate? 

3. When the court held, as it did in Estate of Ries, that the adopted 
child is no longer the heir of the kindred of the natural parents, why 
is it not logical that the converse should apply, and the child become 
the heir of the kindred of the adoptive parent? 

But whether the court will follow this line of reasoning or not is, 
of course, unknown. The court may prefer to adhere to the historical 
precedents that the adopted child acquires no rights until they are 
specifically and unequivocally granted by express statutory words. 

Until such time as this uncertainty be resolved, the rights of every 
adopted child are confused and uncertain. Whether these rights be 
clarified by remedial legislation or by judicial interpretation is not 
important. It is, however, of the utmost importance that these rights 
be clarified by one means or another, and clarified promptly. 








Sharpless v. Philadelphia: Jeremiah Black and 
the Parent Case on the Public Purpose of 
Taxation 


Exus L. WALpRoN* 


The centennial of the public purpose doctrine of taxation is an 
appropriate time to recall its curious origin in the dramatic case of 
Sharpless v. Philadelphia,’ in the Pennsylvania Supreme Court in 
1853. A distinguished legal company attended its birth in this leading 
case on public financing of private railroad construction; no less than 
three of the participants in the litigation were sometime, but unsuc- 
cessful, nominees to the United States Supreme Court. The issues, 
arguments and personalities represent some of the most important 
emergent elements in a transitional period of American legal develop- 
ment. 

While the Sharpless case has had occasional modern notice,’ its 
full significance as the germinal statement of the public purpose 
doctrine in tax law has escaped systematic exposition. The attention 
of the legal profession, quite naturally, has followed subsequent au- 
thoritative statements of the public purpose doctrine, notably those 
of the United States Supreme Court in the Loan Association case,* 
Jones v. Portland,‘ and Green v. Frazier,5 and of such treatise-writers 





*B. A., Ohio State University, 1936; M. A., 1939, and Ph. D., 1952, University 
of Wisconsin; United Press Staff Corres ndent, 1941-1944; Instructor in Political 
Science, University of Wisconsin Extension Division, 1946-1949; Assistant 
Professor of Political Science, Montana State University. 

* 121 Pa. 147, 59 Am. Dec. 759 (1853); dissents were printed, 2 Am. L. Rra. 
27 and 85 (1853). 

? Theablestudy of Lours Hartz, Economic Poricy anpD DemMocraTic THOUGHT: 
PENNSYLVANIA, 1776-1860, 113-125 (1948), relates the case to economic and 
political developments in Pennsylvania, but ignores its significance in develop- 
ment of the public purpose doctrine. W1rtL1aM N. BriGANce, JEREMIAH SULLIVAN 
Buiacx, A DEFENDER OF THE CONSTITUTION AND THE TEN COMMANDMENTS 34 
(1934), barely mentions the case and completely ignores the public purpose formu- 
lation by Black, perhaps his most significant doctrinal contribution to American 
law. See also the discussion by Breck P. McAllister, Public Purpose in Tazation, 
18 Cauir. L. Rev. 137, 140 (1930), reprinted, 1 Setecrep Essays on ConstiTv- 
TIONAL Law, bk. 5, p. 1 (1938). The two dissenting opinions were not reported 
officially, and their availability in the contemporary AMeRicaN Law REaIsTER, 
cited supra, note 1, seems completely to have escaped modern notice. 

3 Loan Association v. Topeka, 20 Wall. 655 (U.S. 1874). 

4245 U.S. 217 (1917). ; 

5 253 U.S. 233 (1920). 
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as Thomas M. Cooley in his Constitutional Limitations and Taxation." 
Consequently the creative significance of the parent case, so widely 
cited in one of the great legal controversies of the nineteenth century, 
has largely been overlooked in the present age.*® 

During the second quarter of the nineteenth century, sanguine 
expectation of public benefit from state sponsorship of internal im- 
provements ran ahead of technical ingenuity and facilities, and even 
more important, the speculative optimism overtaxed the poorly artic- 
ulated administrative machinery and fiscal devices of the state gov- 
ernments. The financial panic of 1837 ensued. But confidence re- 
turned quickly and railroad development in the ‘Early Railroad 
Age’’® went ahead at a tremendous pace during the two decades be- 
fore the Civil War, under different financial sponsorship. While the 
states were liquidating or repudiating their internal improvement 
obligations, private railroad promoters found favor in state legisla- 
tures which authorized various levels of local government to mort- 
gage their future with public bond issues to pay for subscriptions to 
stock of mushrooming private railroad corporations.'° These bond 
issues had to be serviced by local taxation, and as bondholders turned 
to the courts to enforce payment, recalcitrant taxpayers resisted the 
increasing burden of taxation with equal vigor. 

A vast body of railroad financing litigation flooded the American 
courts, state and national (by diversity jurisdiction) during the third 
quarter of the nineteenth century. In the Sharpless case, Chief Justice 
Jeremiah 8. Black of the Pennsyivania Supreme Court contributed 
the public purpose doctrine to the conceptual arsenal used in this 
litigation. The doctrine served generally to sustain the validity of 
local public railroad subsidies; but subsequently it gained indepen- 
dent stature as a judicially-implied constitutional limitation upon 
various forms of public enterprise and subsidy to private economic 
ventures." 


6A TREATISE ON THE CONSTITUTIONAL LIMITATIONS WHICH REST UPON THE 
LEGISLATIVE POWERS OF THE STATES OF THE AMERICAN UNION c. 14 (lst ed. 
1868) and subsequent editions. 

7A TREATISE ON THE Law OF TAXATION, INCLUDING THE Law oF LocaL 
ASSESSMENTS ¢. 4 (1st ed. 1876) and subsequent editions. 

8 See for example, James W. Hurst, THe Grows or American Law: THE 
Law Makers 338 (1950). 

®So called by THomas C. Cocnran aNnp Wiiu1amM Mi.ieR, THe AGE oF 
ENTERPRISE c. 4 (1942). See also, BarHasar H. Meyer, Caroiine E. MacGr 
and _ History OF TRANSPORTATION IN THE UNITED STATES BEFORE 1860 
1917). 
; 10 See esp., FREDERICK A. CLEVELAND AND Frep W. Powe, RattRoapD Pro- 
MOTION AND CAPITALIZATION IN THE UNITED STarTEs (1909). 

1! While the public purpose doctrine has been used by the courts of nearly 
every state, and in all levels of the federal courts, it still has found some form of 
explicit statement in but sixteen state constitutions. 
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In Pennsylvania, taxpayer resistance to public subsidy for internal 
improvements developed in the face of a long and prominent tradi- 
tion of mixed enterprise.* But the resistance was merely a local 
manifestation of a national movement to restrict the fiscal powers 
of government bent upon speculative promotion of an economy 
whose image was rapidly acquiring national proportions. Thus, while 
the Commonwealth was seeking to unload its internal improvement 
holdings, anti-subscription forces mobilized to oppose a stock sub- 
scription by the city of Philadelphia to the Pennsylvania Railroad 
in 1846.* While railroad promoters found ready allies among mer- 
chants and professional, manufacturing and labor interests, the prop- 
ertied interests in the anti-subscription movement argued that the 
city subscription would be in excess of charter powers in the absence 
of specific legislative authorization. A curiously fugitive holding of 
the state Supreme Court seemed to sustain this contention,” but 
legislative authorization of the subscription in 1848 destroyed the 
very foundation of the legalistic plea. During the next several years, 
the state Supreme Court gave the anti-subscription forces little satis- 
faction, although its attitude shifted from one of ebullient confidence 
in the scheme of local internal improvement subsidy to one of seasoned 
doubt between 1847 and 1853. In the earlier year, the court sharply 
rebuked a challenge of taxation for “‘additional revenue’’ to retire 
the state internal improvement debt, dismissing counsel with the 
statement that the plaintiff was “behind the age’’ and “resisted all 
improvement,” personifying groups which had forced the state to 
resort to costly local expedients for completion of its internal im- 
provement system."* In 1849, the court sustained legislative authoriza- 
tion for local subscription to a turnpike company, rejecting a plea to 
implied constitutional limitation upon the tax power with a very 
broad assertion of legislative competence: 

* From the commencement of the government, our representative 


bodies have exerted the unchallenged power to levy taxes, med- 
iately or immediately, for every purpose deemed by them legiti- 





12 Hartz, op. cit. supra note 2, at 82 ff. 

18 Horace Secrist, An Economic Analysis of the Constitutional Restrictions upon 
Public Indebtedness in the United States, UNtveRSITY OF WISCONSIN BULLETIN 
No. 637 (1914). 

14 Hartz, op. cit. supra note 2, at 104-113. 

16 M’Dermond v. Kennedy, Brightly 332 (Pa. 1839). The court affirmed, with- 
out opinion, a decision of a county common pleas court that a borough tax for 
subscription to a railroad was not a “borough purpose” within terms of the local 
charter. The decision was not printed in the official reports and its rediscovery 
and publication was an incident in the 1846 : Tt ann subscription controversy. 
See editor’s notes, Brightly 338, and 3 Pa. L. J. 490 (1872). 

6 Shits v. Berks County. 6 Pa. 80, 82 (1847). 











January] SHARPLESS V. PHILADELPHIA 51 


mate. .. . No one has yet dreamed of doubting the validity of 
that power, when applied in maintenance of the ordinary roads 
of the country.!” 


Justice Bell noted a recent “fashion to impeach the action of legisla- 
tive bodies, as unconstitutional, when it happens not to accord with 
the party’s notion of propriety and abstract right.’’ The court would 
not be moved by such considerations, and must see some ‘‘express 
prohibition or necessary implication’’ before it would declare legisla- 
tion unconstitutional.'* 

While 6,000 miles of railroad were built in the eighteen-forties, 
the fifth decade brought 21,000 more miles of construction, as eastern 
cities entered into frantic competition for the markets of the Ohio 
Valley and Great Lakes regions. The Erie Railroad reached Lake 
Erie at Dunkirk, New York, in 1851 and the New York Central 
pushed a line through to Buffalo three years later. Chicago got its 
first rail connection to the East in 1853, and the Baltimore and Ohio 
line reached Wheeling, Virginia, on the Ohio River, the same year. 
Meanwhile the Pennsylvania Railroad, chartered in 1846 to link 
Harrisburg and Pittsburgh, had nearly completed that construction 
and was reaching out for connections with Indianapolis and Cincin- 
nati.’* Interests in Philadelphia were concerned lest the commerce of 
the Lehigh Valley be turned along northern railroads to New York 
City. On May 6, 1852, the Pennsylvania General Assembly authorized 
Philadelphia and several other cities and counties to subscribe to 
stock of the Philadelphia, Easton and Water-Gap Railroad, frankly 
projected as a bid to retain this market by a rail link from Philadelphia 
via Easton and Waverly, in Bradford County, to the New York and 
Erie line in southern New York State. Then on April 9, 1853, the 
Assembly authorized Philadelphia to subscribe 10,000 shares of stock 
of the Hempfield Railroad which would connect the Pennsylvania 
line in Westmoreland County, with Wheeling to meet the competi- 
tive threat of the Baltimore line into the Ohio River basin. In each 
instance the city was authorized to borrow by bond issues, for pur- 
chase of the railroad stocks; and interest and principal of the bonds 
would be provided for “‘as in other cases of loans to said city,’’ that 
is, by taxation. 

On April 14, 1853, the select and common councils of Philadelphia 
authorized the Hempfield subscription. Anti-subscription forces mo- 
bilized again to combat this new expenditure and prospective taxa- 





17 Commonwealth ex rel. Dysart v. M’ Williams, 11 Pa. 61, 71 (1849). 


18 Jd. at 70. 
19 CLEVELAND and PowELL, op. cit. supra note 10, at 82; Cocnran and MILLER, 


op. cit. supra note 9, at 55; Meyer and MacGi1, op. cit. supra note 9, at 396. 
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tion, and served notice that William Sharpless and others would 
petition the state Supreme Court for an injunction against the sub- 
scription. On May 10, Mayor Charles Gilpin of Philadelphia sub- 
scribed 10,000 shares of Hempfield stock and on the same day, the 
city councils authorized him to make a similar subscription to Water- 
Gap stock whenever 15,000 shares had been subscribed by others. 
Defendants’ counsel submitted their answer on July 15, and oral 
argument of the case, at Philadelphia, occupied the last week of July. 


The Counsel 


The talent assembled for the Sharpless case seemed to bear out 
Chief Justice Black’s observation that the court was ‘‘well assisted”’ 
by counsel who argued with “an ability fully. proportioned to the 
immense magnitude of the interests, public and private, which were 
at stake.’’*" Four of the counsel, two on each side, and Justices Black 
and Ellis Lewis of the court, are noticed in the Dictionary of American 
Biography.” 

Benjamin Brewster, who headed counsel for the petitioner, was a 
leader of the Philadelphia bar and a Democrat who switched to the 
Republican Party. Thirty-seven years old at the time, he served as 
attorney general of Pennsylvania just after the Civil War, and gained 
national prominence as President Arthur’s Attorney General and 
prosecutor of the Star Route postal frauds in 1881-1884. Associated 
with Brewster was G. Mallery, apparently young Garrick Mallery, 
just admitted to the bar, who subsequently abandoned the law to 
become a pioneer in the development of systematic meteorological 
observation, and an authority on Indian pictography. Thomas Wil- 
liams, a prominent Pittsburgh attorney and a founder of the Re- 
publican Party in Pennsylvania, associated himself voluntarily with 
Brewster; according to his biographer, he was allowed to present an 
argument ‘‘as the voice of all who were in arms against the constitu- 
tionality of these acts.’’ While the official report makes no mention 
of Williams’ role, he subsequently attacked the decision and became 
a leader of the movement which gained a constitutional amendment 
four years later, to prohibit the sort of legislation at issue in the 
Sharpless case. Williams wrote the call for the Republican national 
convention of 1860 which nominated Lincoln, served in Congress, 





20 21 Pa. 147, 149-151; Hartz, op. cit. supra note 2, at 114. 


1 21 Pa. 175. 
2 See entries there, for Justices Black (1810-1883) and Lewis (1798-1871); 


attorneys Benjamin H. Brewster (1816-1888) and Garrick og (1831-1894) 
for the petitioners; and George M. Dallas (1792-1864) and John M. Read (1797- 


1874) for the defense. 
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and was a House manager of the impeachment of President Johnson.” 

John Merideth Read and George Mifflin Dallas led the defense for 
Philadelphia. Philadelphia solicitor E. Olmsted, J. P. Brock, and 
St. George Campbell were associated with them. Read was a native 
of Philadelphia; while he was serving as United States district judge 
in eastern Pennsylvania, President Tyler nominated him in 1841 to 
be an Associate Justice of the United States Supreme Court; but the 
Senate adjourned without acting on the nomination. Read served 
as attorney general of Pennsylvania for a few months in 1846, and 
in the same year, argued the invalidity of Philadelphia railroad sub- 
scription in the absence of legislative authorization. He was a leader 
in the formation of the Free Soil Party, and an early adherent of the 
Republican Party in the state; in 1858 he was elected to the state 
Supreme Court, and became Chief Justice by seniority in 1872, 
shortly before his death. 

Dallas, Vice President of the United States in Polk’s administra- 
tion, was best known for his diplomatic service. He was secretary to 
Albert Gallatin on the peace mission to Russia in 1813 and carried 
back the terms of peace to the United States the next year. He 
campaigned for Calhoun in 1824, and supported Andrew Jackson; 
he served as deputy attorney general, then mayor, of Philadelphia; 
and in 1837 he returned briefly to Russia as United States minister. 
In 1856, President Pierce appointed him minister to Great Britain; 
in that capacity he negotiated the Dallas-Clarendon Convention of 
1856 for adjustment of American and British interests in Central 
America. 

The Court 


The Pennsylvania Supreme Court of 1853 was the first elected 
under a constitutional amendment of 1850. Five justices had been 
elected in 1851, and four of them were Democrats—Jeremiah 8. 
Black, Walter H. Lowrie, Ellis Lewis, and the venerable John Ban- 
nister Gibson, then 71 years old. Gibson had been on the bench for 
more than three decades, and Chief Justice since 1827. One Whig 
candidate, Richard Coulter, managed to get on the court in 1851. 
Black had led the Democratic ticket, with 1,200 more votes than 
Gibson. When the judges drew lots for terms of varying length to 
initiate a staggered system of election, Black drew the short three- 





* Burton A. Konx.ue, 1 Lire anp Speecues or THomas WILLIAMs c. 12, 13 
and oe (1905). 

“ RLES WARREN, 2 THE SuPpREME Court 1n United States History 
119, 120 (1987). 

% Jonn M. Reap, Opmnion .. . AGAINST THE Rigut or THE City CouNCcILs 
TO SuBSCRIBE FOR STOCK IN THE PENNSYLVANIA RatLroap (Philadelphia 1846). 
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year term and thereby became Chief Justice; but he insisted that 
Gibson retain his central seat, and the patriarch sat on there until 
his death on May 3, 1853. Black must have moved over sometime 
during the preliminary proceedings in the Sharpless case.2* Mean- 
while, Coulter had died in April, 1852, and George Washington Wood- 
ward replaced him by appointment. President Polk had nominated 
Woodward from a Pennsylvania district bench to the United States 
Supreme Court in 1845, on the recommendation of Secretary of War 
George Dallas, the father of the defense attorney in the Sharpless 
case. Senator Cameron of Pennsylvania opposed confirmation, and 
it was rejected by a margin of nine votes in January, 1846.27 Wood- 
ward won election to a fifteen-year term on the court in October, 
1852, and served until 1867, as Chief Justice during the last four 
years. He then served in Congress as a Democrat from 1867 to 1871; 
and joined his lifelong friend Black as a delegate to the 1872 Penn- 
sylvania Constitutional Convention. John C. Knox, a Democrat, was 
commissioned May 23, 1853 to succeed Gibson, and was elected for 
a fifteen-year term in October, 1853. Justice Lewis, a lifelong Dem- 
ocrat, had served as Pennsylvania attorney general and president 
judge of a state district court before his election to the Supreme 
Court in 1851, when he drew the six-year term. He succeeded Black 
as Chief Justice in 1854, and retired to private life at the end of his 
term, declining a unanimous Democratic nomination for reelection. 

Black was moving into perhaps the most dramatic legal career of 
the entire group. Born in Somerset County, Pennsylvania, in 1810, 
of prosperous German and Scotch-Irish farming stock, young “‘Jere’’ 
Black had little formal education, but he read widely, absorbing the 
lore and style of the Bible, Shakespeare, Horace and Milton. He 
entered the law office of Chauncey Forward, a prominent western 
Pennsylvania attorney and Democratic leader, soon engaged in vig- 
orous legal practice, married Forward’s daughter in 1836, and was 
appointed president judge of the sixteenth Pennsylvania judicial 
district in 1842. A lifelong Democrat, he won election to the state 
Supreme Court in 1851 and was reelected three years later by a 
47,000-vote margin, the only member of his party to survive on the 
state ticket that year. He campaigned for Buchanan, who appointed 
him Attorney General of the United States on March 6, 1857. In 
that office his most notable activity was litigation of California land 
titles, in which he acquired the knowledge of Spanish land law that 





%* BRIGANCE, op. cit. supra note 2, at 28, 29. 
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later enabled him to recoup his fortunes by private practice during 
the Civil War. 

Black presented the government case in Ableman v. Booth*® whose 
decision affirmed federal power to enforce its laws without state 
interference. In December, 1860, he briefly succeeded Lewis Cass as 
Buchanan’s Secretary of State, and on February 5, 1861, was nom- 
inated to fill the months-old vacancy on the United States Supreme 
Court left by the death of Justice Daniel. But Democratic strength 
had wasted away in the last months of the Buchanan administration 
and Black was bitterly attacked by Republican and abolitionist 
forces. On February 21, the Senate voted 26-25, not to consider the 
nomination. Buchanan considered nomination of John M. Read, of 
counsel in the Sharpless case, but finally took no action.” 

Black accepted appointment as reporter to the Supreme Court, 
and edited two volumes of its reports. Although in political disfavor 
for his association with the Buchanan administration and for his 
opposition to the legal implications of declaration of war against 
seceding states, Black quickly made a fortune as counsel in the 
California land title litigations; one fee was $180,000, fabulous in 
those days of the American bar.*® He vigorously opposed Reconstruc- 
tion policies, and successfully championed civilian rights against mil- 
itary justice as chief counsel in Ez Parte Milligan.” Black was pre- 
pared to defend Jefferson Davis should the Confederate leader be 
formally charged with conspiracy in the assassination of President 
Lincoln, and he helped President Johnson to draft his veto of the 
Reconstruction Act of 1867 and his third annual message to Congress. 
Black took the habeas corpus case of William H. McCardle,** the 
southern editor held for trial by a military commission, and publicly 
scolded the Supreme Court for its delay of decision until Congress 
repealed the Habeas Corpus Act of 1867 which had given it appellate 
jurisdiction. He joined, then withdrew from the defense of President 
Johnson against impeachment,** appeared opposite John Archibald 
Campbell in reargument of the Slaughterhouse Cases“ in 1873, was 
mentioned as a Democratic vice-presidential candidate in 1872 and 

38 21 How. 506 (U.S. 1859). 

39 wane, . cit. supra note 27, at 365, spelling the name Reed; obviously 
@ misprint, see own index. 

30 BRIGANCE, op. cit. supra note 2, at 143. 

314 Wall. 2 (U.S. 1866). 

% Fz parte McCardle, 6 Wall. 318 (U.S. 1867). 


38 oe eee x cit. supra note 2, at 181, repudiates the version of this inci- 
dent in CLaupEe G. Bowers, THE Traaic Era 180-181 (1929). 





* 16 Wall. 36 (U.S. 1873). 
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1876, debated religion with Robert G. Ingersoll, and corrected fellow- 
delegates in their quotation from Shakespeare in the Pennsylvania 
Constitutional Convention of 1872-1873. He successfully defended 
Secretary of War Belknap in his impeachment in 1874, with the plea 
that he had been “no worse a crook than his political associates.”’ 
In his last public appearance in 1883, he appeared before the Penn- 
sylvania Legislature to support railroad regulation with a plea rem- 
iniscent of his argument in the Sharpless case a generation before: 


It being settled that the railroads and canals belong of right to 
the State for the use of the people, and that the corporations who 
have them in charge are mere agents to run them for their owners, 
it will surely not be denied that all proper regulation should be 
made to prevent those agents from betraying their trust.* 


Black’s personal qualities are of interest for their suggestion that 
he was capable of the doctrinal innovation represented in his public 
purpose opinion in the Sharpless case. He was a large man of hot 
temper, strong feeling freely expressed, and remarkable memory, who 
liked to argue cases at length and in detail without notes. He cultivated 
eccentricities of dress and manner which spread his fame among con- 
temporaries. His approach to the law was not scholarly, although his 
mastery of Spanish language and law in the California land cases 
was impressive. He tended to reduce the law to fundamental prin- 
ciples which his marked linguistic and forensic capacity enabled him 
to present with clarity and simplicity. Justice David Davis, who gave 
the majority opinion in the Milligan case, described Black as “the 
most magnificent orator at the American bar,’ while another con- 
temporary deemed him “a rhetorician without a superior—the best 
phrase-maker I ever heard.’’ His verbal enthusiasm was not confined 
to legal matters. In 1861, he characterized Lincoln as “very small 

tatoes and few in a hill,’’ and called Horace Greeley ‘‘a mush toad 
spotted traitor to the Constitution . . . . Shall this political turkey 
buzzard be permitted to vomit the filthy contents of his stomach on 
every decent man in the country without having his neck twisted?’’*” 
Black’s biographer accepts the judgment that he was capable of 
imaginative verbal formulation: 


Black was indeed a phrase-maker, seldom content with the com- 
mon currency which serves the purpose of more placid men. 
His phrases were of special mintage, coined with precision, and 


% Cuauncey F. Buiacx, Essays AND SPEECHES OF JEREMIAH S. Buiack 174 
(1886) ; his entire “Argument” is reprinted, 172-178. See BricaNnce, op. cit. supra 
note 2, at 286. 

% BRIGANCE, op. cit. supra note 2, at 265. 

37 Letters, quoted, Cart B. Swisher, Rocer B. Taney 562, 491 (1935). 
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marked with distinctive hues. This quality, above all others, was 
the trade-mark of his style. In part it sprang from his choice of 
colorful words and striking figures; arguments were made vivid 
by the flash of a metaphor, and deepest philosophy was illumined 
by tropes.** 


Perhaps Black’s most enduring coinage was the public purpose 
doctrine of taxation in the Sharpless case. Obviously he was a man 
capable of such invention; but the evidence of his retentive memory 
and wide reading habits makes it equally plausible that he read the 
phrase—perhaps outside legal literature—and saved it or found it 
called forth by the appropriate occasion. In the absence of positive 
evidence as to its source, either possibility seems equally plausible. 


Arguments 


Counsel for the petitioners challenged legislative authorization of 
the Philadelphia railroad subscriptions on several broad constitutional 
grounds. The legislature had improperly delegated a “high function’’ 
to the city—one which might not be delegated. The financing of the 
subscriptions would take private property without compensation, in 
violation of the constitution. And these subscriptions were for “‘re- 
mote advantage’ and beyond proper purposes of the city, because 
none of the proposed rail construction lay within the corporate 
limits.*° 

Brewster’s discussion of tax purpose contained hints and negative 
statements of the public purpose idea which could have appealed to 
Black, and may have furnished grist for his formulation of the con- 
cept. Brewster insisted that ‘‘If the city subscribes, it will do so as a 
private person, and they cannot tax to pay a private demand.’’* 
He also cited the Post case in which a New York supreme court 
justice had stated the public purpose idea four years previously.” 
Overlooking the fact that the Post case had been overruled in 1851, 
Brewster said the case ‘decides that before the State or a town can 
tax private property they must either give compensation, or take it as 





w Bee “Open af wether ret Bit Bre Philadelphia Daily Pennsyl 

3 ‘Opening ent” of B. H. Brewster, Phi phi ily Pennsylva- 
nian, July 27, 1853, 2. Petitioners’ position has been reconstructed from this 
5,000-word report, from the court reporter’s summary at 21 Pa. 151-153, from 
Han, op. cit. supra note 2, c. 4, and from KonxLg, op. cit. supra note 23, at 


4° Pennsylvanian, July 27, 1853, 2, col. 5. 

a a ex rel. Post v. Mayor of Brooklyn, 6 Barb. 209 (N. Y. 1849), in which 
Justice Barculo considered “public” v. “local” of taxation in a ial 
assessment case. See also, People ex rel. Griffi klyn, 9 Barb. 535 (N.Y. 
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a tax, which, to be legitimate, must be imposed equally upon the 
persons or property for certain purposes, as a state, county, town, 
village.’’ It was also suggested that the tax which the Philadelphia 
subscriptions would involve was “for a purpose not within the scope 
of the necessary functions of a municipal corporation.’’** Brewster 
resorted to a timeless sort of name-calling to characterize the financ- 
ing scheme: 
This is practical agrarianism—this is the doctrine which men 
call socialism; it is that which Skidmore and other such, once 
propagated to the terror and discredit of the country, when they 
published their immoral and dishonest social and political senti- 
ments. 


Thomas Williams, the Pittsburgh attorney, seems to have outdone 
Brewster in appeals to “higher law’’ theories for a principle of con- 
stitutional limitation.“ Hartz has observed of the anti-subscription 


argument: 


“Natural justice,” “the great God of Nature,’’ “public liberty,” 
“eternal justice,’”’ “universal law,’’ ‘“Magna Charta,” “higher 
matters,’ “right inherent, inalienable, indefeasible,’”’ ‘‘natural 
right,’’ “divine law,’’ “‘private right,’’ “the law of laws’’—these 
were the most important slogans in the anti-investment case.“ 


Williams appealed to “‘ ‘politico-economical science’ and to ‘laws of 
trade’ which could not ‘be violated with impunity’ to demonstrate 
that private enterprise was ‘adventurous enough to outrun at all 
times the actual necessities of the country.’ ’’“* Hartz remarks that 
“‘these higher laws of economics were as novel in the history of mixed 
corporation thought as the higher laws of politics that were so crucial 
a part of the anti-subscription case.’’*” 

Novel as the arguments and doctrines of Brewster may have been 
.in Pennsylvania jurisprudence, they appear in every fundamental 
aspect to have been raised before courts of other states during the 
preceding decade of internal improvement litigation.** Hartz projects 
the Sharpless case as a significant episode in the transitional develop- 
ment of concepts borrowed from earlier anti-charter contests, into 


@ Pennsylvanian, July 27, 1853, 2, col. 5. 
43 Thid. 





“ See KonkLE, op. cit. supra note 23, at 227 and his note 1. 

“ Hartz, op. cit. supra note 2, at 118-119. 

Hartz, op. cit. supra note 2, at 120, citing Williams’ Argument 50. 

47 Hartz, op. cit. supra note 2, at 120. 

“8 See cases cited below, note 86; also, Slack v. Maysville & L. R.R., 13 B. Mon. 
1 (Ky. 1852); Griffith v. Crawford County, 20 Ohio 609 (1851); Police Jury v. 
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an attack upon the mixed corporation, and upon the participation of 
government in enterprise of any form. In this process, he suggests, 
the private corporation ‘“‘was implicitly transformed from a villain 
into a hero, from a soulless entity into an enterprising individ 

and the rationale became a part of the developing laissez-faire phi- 
losophy of the proper relations between government and business.*® 
But argument in the Sharpless case was typical of a development 
by no means confined to Pennsylvania. 

The general orientation of defense arguments for the city and for 
the railroad interests so eager for its patronage, was equally interest- 
ing in this context: 

{C]orporate interests desired to maintain the flow of public funds, 

even if this meant disparaging the strength of the corporation 

and disseminating doctrine which, amusingly enough, evoked the 
charge of Skidmorian socialism.®° 


Three lines of argument were developed in defense of the municipal 
railroad subscriptions. Fundamentally the respondents’ case rested 
on a view that the legislature could borrow or tax “for any purpose”’ 
in the absence of specific limitations in the state or federal constitu- 
tions.*' Where petitioners had insisted upon a restrictive view of 
legislative powers, the defense argued that the legislature had ple- 
nary power to tax in the absence of specific inhibitions. And the 
limitations upon the eminent domain power comprised no such lim- 
itation on the tax power. Eminent domain, as an extraordinary power 
to take private property in instances of necessity or “manifest public 
utility’? must not be confused with borrowing and taxation as the 
“ordinary and usual modes of supporting all branches of the govern- 
ment.’ Moreover, there was nothing in the constitution to prevent 
the legislature from delegating portions of the taxing and borrowing 
powers to counties and various municipal corporations. 


4° Hartz, op. cit. supra note 2, at 120-122 and passim. 
6 Hartz, op . cit. su a note 2, at 120. 
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The second line of argument was fundamentally one of economic 
necessity. Conceding that neither of the proposed developments 
would lie within the corporate limits of Philadelphia, the defense 
based validity of the subscriptions upon anticipated material local 
benefit. And the judgment as to the directness or amount of benefit 
was to be exercised by the legislature, not the courts. The two rail- 
roads would bring trade to Philadelphia, by meeting competition 
from Baltimore for the Ohio Valley commerce, and by creating access 
to the Lehigh Valley and northeastern Pennsylvania, which might 
otherwise turn to the New York market area. They were thus essen- 
tial to the continued prosperity of the city and its inhabitants. Ques- 
tions of similar import had been decided in favor of the power of 
subscription by courts in eleven neighboring states, while twenty- 
three states had enacted similar laws. Moreover, the economic urgency 
of the developments being accepted, there remained only one feasible 
way to achieve railroad construction. Conceding abuses and “‘indif- 
ferent success’’ in state development of internal improvements, state 
credits now had generally been exhausted in canal, turnpike and 
early railroad developments. But ‘‘there is not sufficient accumulated 
private wealth in the United States to make the 360 railroads which 
are completed, or are in progress,’’ and thus, ‘‘the whole improve- 
ment of the country depends upon these municipal subscriptions or 
contributions.’’ The defense made a partial concession to the emerg- 
ing rationale of separation of state and private enterprise: 


Whilst State improvements have been often unprofitable, it has 
been found that the results of private enterprise aided by mu- 
nicipal wealth, but not controlled by it, have been extremely 
fortunate, and it is only necessary to point to one of our own 
works: The Pennsylvania Railroad, in which Allegheny and 
Philadelphia have six millions of dollars of corporate subscrip- 
tion, as a most brilliant example.™ 


The third argument, a telling one, was an appeal to usage. Read, 
particularly, pointed to long-established traditions of public support 
for internal improvements in Pennsylvania, in other American states, 
and in several European countries. Against this body of precedent, 
the “laboring oar’’ was with the petitioners to prove that “‘some 
written provision of our fundamental law’’ was violated. An appen- 
dix to the defendants’ Argument listed ninety-five acts of the Penn- 
sylvania legislature from 1796 to 1853, authorizing local public aid 

“ Defendants’ Argument 7, 8; Dallas, Pennsylvanian, July 29, 1853, 2, col. 4, 5. 

% Defendants’ Argument 20. Hartz, op. cit. supra note 2, at 119, observes that 


this was an almost unique example. 
% Reap, op. cit. supra note 51, at 3 and passim. 
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to internal improvements, and concluded that “municipal subscrip- 
tions have been relied upon in Pennsylvania, from a very early period, 
to provide capital for all species of internal improvements. . . . The 
variety of provisions involving this same principle is perhaps greater 
than in any other State.’’®” 

The only direct reference to public purpose in the respondents’ 
presentations appears to have been a citation of a United States Su- 
preme Court opinion decided in 1850, to the effect that “towns being 
mere organizations for public purposes, were liable to have their pub- 
lic powers, rights, and duties modified or abolished at any moment 
by the legislature.’’** 

Opinions and Decision 

Chief Justice Black opened the Sharpless decision with the leading 
opinion of three which denied the injunction. Graphically he presented 
an economic dilemma which he thought made the litigation “beyond 
all comparison, the most important cause that has ever been in this 
Court since the formation of the government.’’ Pennsylvania localities 
already had invested “‘not less than fourteen millions’’ of dollars in 
railroads ‘“‘which are necessary to give the state those advantages to 
which everything else entitles her.’’ To grant the injunction would 
interrupt these developments for years to come and mean loss of 
funds already invested. The effect would be disastrous for the private 
fortunes of many honest men, and seriously endanger the credit and 
reputation of the state. It would even do “much to lessen the influence 
of our institutions on the public mind of the world.’’ But the alterna- 
tive was “not less appalling.’’ Black thought that local investments 
in the railroads under the influence of persons interested in personal 
gain before public advantage “will probably go on until it results in 
some startling calamity, to rouse the masses of the people.’’®* It was 
already evident that the speculative spirit had carried the state “‘to 
the verge of financial ruin,’’ and a tendency was apparent to bank- 
rupt the localities involved. None of the completed railroads had paid 
interest regularly, and stockholders in the largest works of neighbor- 
ing states had been disappointed. 

But all these considerations are entitled to no influence here. We 

are to deal with this strictly as a judicial question. However clear 


our convictions may be, that the system is pernicious and danger- 
ous, we cannot put it down by usurping authority which does 
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not belong to us. That would be to commit a greater wrong than 

any which we could possibly repair by it. 

The sole question before the court was whether “the legislature 
can pass a valid act giving to a municipal corporation the power of 
subscribing to the stock of a railroad company.’’® Black stated his 
canons of interpretation. Construction of a state power “is strict 
against those who stand upon the exceptions, and liberal in favor of 
the government itself . . . . the state may do whatever is not pro- 
hibited.’’ The constitutional grant of legislative power to the General 
Assembly was complete, except as limited by authority granted to 
Congress under the federal constitution, by the coexistence of judicial 
and executive powers in the state, and by the rights reserved to the 
people by the Declaration of Rights. Only when these limitations 
were exceeded might the judiciary claim the right to declare legisla- 
tive acts void. The General Assembly thus had “full and uncontrolled 
possession” of a “vast field of power,’’ limited only by legislative 
discretion. Abuse of that legitimate power was not to be corrected 
by the courts whose judges were ‘‘a set of very fallible men’’ and 
“almost entirely irresponsible’ in comparison with legislators who 
can be “‘scourged into retirement by their indignant masters.’’™ 

Moreover, the court ‘‘can declare an Act of Assembly void, only 
when it violates the constitution clearly, palpably, plainly; and in 
such manner as to leave no doubt or hesitation on our minds.’’* The 
plaintiffs had urged the court ‘“‘to hold that a law, though not pro- 
hibited, is void if it violates the spirit of our institutions, or impairs 
any of those rights which it is the object of a free government to 
protect, and to declare it unconstitutional if it be wrong and unjust.”’ 
But for the court to do this would be to assume the right to change 
the constitution, ‘and to interpolate into it whatever in our opinion 
ought to have been put there by its framers.’’ This would “violate 
‘both the letter and spirit of the organic law as grossly as the legisla- 
ture possibly could ... . if we can change the constitution in any 
particular, there is nothing but our own will to prevent us from de- 
molishing it entirely.”’ 

I am thoroughly convinced that the words of the constitution 

furnish the only test to determine the validity of a statute, and 


that all arguments, based on general principles outside of the 
constitution, must be addressed to the people, and not to us.™ 


1 21 Pa. 159. 

#@ Td. at 158-160. 

% Jd. at 162. The state’s first elected Supreme Court was in its third year. 
* Td. at 164, Black’s emphasis. 

% Td. at 162; see Black’s own summary at 172-173. 
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To grant the plaintiff’s plea, some constitutional provision must be 
found which “‘expressly or by clear implication forbids the legislature 
to authorize subscriptions by a city to the capital stock of a company 
incorporated for the purpose of making a railroad.’ 

The Chief Justice rejected, seriatim, a number of pleas of uncon- 
stitutionality. The constitutional grant to the legislature of powers 
to regulate its own internal procedure and discipline® was no basis 
for review of laws alleged to be inconsistent with the “just rights 
and liberties of the people.’’ The legislation was not an invalid con- 
tract made by the legislature; it merely authorized the localities to 
make contracts. The guarantee of ‘‘due course of law’’ for protection 
of lands, goods, person and reputation was not a “judicial remedy 
for bad legislation.’’ The constitutional guarantee of the right of 
“acquiring, possessing, and protecting property’’ could not create 
any personal property right ‘‘so absolute as to exempt it from a fair 
share of the public burdens lawfully and constitutionally imposed.’’® 
Nor was there any ‘‘taking’’ to violate the eminent domain provision 
of the constitution ;®* to hold that mere depreciation, encumbrance, 
or incidental injury to property, and “least of all’’ taxation, were 
‘‘taking’’ under the eminent domain provision would do violence both 
to popular as well as legal signification of the term. For “if we say 
that taxation and taking are the same, we are reduced to the absurdity 
of deciding that no tax can be levied for the most important purpose 
of the state, without an immediate redistribution of it among the 
people who pay it.’’”° Similarly, the word “deprived’’ in the due 
process provision” could not apply when the citizen was left in un- 
disturbed possession of his property, “whatever taxation may be 
imposed on it.’’ While it would be “palpably unconstitutional” to 
take private property for private use, Black could discover “no taking 
at all’ in the present case. 

Indeed, it was only as taxpayers that the plaintiffs had any stand- 
ing, and “the only substantial wrong complained of . . . is that a 
public debt is about to be created for a purpose which the plaintiffs 
are unwilling to join in promoting; and that the debt may, and most 
probably will, involve the necessity of a tax, of which they must pay 
their share.’’ So the Chief Justice turned “‘to inquire what is the extent 
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of the right to lay taxes,’”’ and developed the public purpose doctrine 
of taxation. 

A valid tax levied by supreme legislative authority, and not in 
conflict with the constitution, “must be borne’’ since the General 
Assembly had the power and duty to tax “without any restriction 
whatever” and exercised it in its own discretion. The sole remedy 
for legislative abuse lay in public opinion.”? Then, despite prior prot- 
estations, Black introduced the reservation, the principle of implied 
constitutional limitation, upon which the whole doctrine of the pub- 


lic purpose of taxation is founded: 


But I do not mean to assert that every act which the legislature 
may choose to call a tax law is constitutional. The whole of a 
public burden cannot be thrown on a single individual, under 
pretence of taxing him, nor can one county be taxed to pay the 
debt of another, nor one portion of the state to pay the debts of 
the whole state. These things are not excepted from the powers of 
the legislature, because they did not pass to the Assembly by the 
general grant of legislative power. A prohibition was not neces- 
sary. An Act of Assembly, commanding or authorizing them to be 
done, would not be a law, but an attempt to pronounce a judicial 
sentence, order or decree.” 


Black probably saw no inconsistency with his own devotion, just 
stated, to the “words of the constitution’ and the insistence upon 
constitutional restrictions existing ‘‘expressly or by clear implication.”’ 

Having taken the first step along this line of interpretation, the 
next came easily—a resort to “the theory of a republican govern- 
ment”’ that taxes must be laid equally, in proportion to the nature 
of the thing taxed, ‘‘and when collected, shall be applied only to pur- 
poses in which the taxpayers shall have an equal interest.’’ 

He then digressed briefly to note that no tax system could achieve 
perfect justice or equality of burden. 


I am of opinion with the Supreme Court of Kentucky,” that a 
tax law must be considered valid, unless it be for a purpose, in 
which the community taxed has palpably no interest; where it 
is apparent that a burden is imposed for the benefit of others, 
and where it would be so pronounced at the first blush. 


Neither has the legislature any constitutional right to create a 
public debt, or to lay a tax, or to authorize any municipal cor- 


7 21 Pa. 168, citing Marshall, C. J., McCulloch v. Maryland, 4 Wheat. 316 
(U.8. 1819). 

73 21 Pa. 168. 

% Cheaney v. Hooser, 9 B. Mon. 330 (Ky. 1848); there is an incipient ublic 
purpose argument at 345, distinguishing plausible taxation from levies ‘ ‘palpably 
not a tax” for “purposes i in which [taxpayers] have no interest.” 
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poration to do it, in order to raise funds for a mere private p 
pose. No such authority passed to the Assembly by the pe ona 
grant of legislative power. This would not be legislation. Taxa- 
tion is a mode of raising revenue for public purposes. When it is 
prostituted to objects in no way connected with the public in- 
terests or welfare, it ceases to be taxation, and becomes plunder. 
Transferring money from the owners of it, into the possession of 
those who have no title to it, though it be done under the name 
and form of a tax, is unconstitutional for all the reasons which 
sane legislature to usurp any other power not granted to 
them. 


Here, then, were the elements in Black’s formulation of the public 
purpose doctrine which, with variations, would echo down through 
the coming century in nearly every high state court, in the federal 
courts, and in one-third of the state constitutions: 


1. The legislature possesses unlimited power to tax, as to amount 
and objects, unless limited by specific constitutional restrictions. 

2. But a tax law is not valid simply because the legislature may 
call it a tax; there are some limitations inherent in the very 
nature of a tax. 

3. One of these limitations is the purpose for which funds secured 
by taxation are to be spent. The object of expenditure must be 
of general, or public interest; if intended, or spent, for some 
private purpose or interest, it is no longer a tax, but something 
else—plunder perhaps. Such an act would not be valid legisla- 
tion, but a legislative attempt to impose a sentence, order or 
decree. 

4. This would mean usurpation of the proper sphere of the judiciary 
or of the executive, and would be entirely outside the legitimate 
granted area of legislative power. 

THUS: Taxation is taxation only when the revenue it raises is spent 

for a public purpose. 


But Black conceded that once the principle was stated, the “strain 
of the case’’ was to apply the principle to the facts at issue. He still 
must resolve the contention that these facts involved “taxation for 
a private purpose, because the money levied will be in effect handed 
over to a private corporation.’’ 

I have conceded that a law authorizing taxation for any other 


than public purposes is void; and it cannot be denied that a rail- 
road company is a private corporation. 


He avoided this trap by resort to another principle of great utility 
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for liberal construction of state powers. ‘“The ultimate use, purpose, 
and object for which the fund is raised’’ was the important thing, 
“and not . . . the nature or character of the person or corporation 
whose intermediate agency is to be used in applying it.’’ Thus, the 
object or function to be served by the expenditure, not the agency of: 
expenditure, determined public purpose. A railroad was ‘“‘a public 
highway for the public benefit.’’ The public interest in the cheapen- 
ing and facilitation of travel and transportation, as well as in the 
“rapidity, comfort, convenience, increase of trade, opening of mar- 
kets, and other means of rewarding labor and promoting wealth”’ 
were just as apparent where a private corporation exacted “uniform, 
reasonable, stipulated toll’’ as would be the case if travel were free, 
or if the state operated the road for toll.” 

Black then considered the duty of the state to promote public im- 
provements, and again construed state powers broadly: 


It is a grave error to suppose that the duty of a state stops with 
the establishment of those institutions which are necessary to the 
existence of government; such as those for the administration of 
justice, the preservation of the peace, and the protection of the 
country from foreign enemies; schools, colleges, and institutions, 
for the promotion of the arts and sciences, which are not abso- 
lutely necessary, but highly useful, are also entitled to a public 
patronage enforced by law. To aid, encourage, and stimulate 
commerce, domestic and foreign, is a duty of the sovereign, as 
plain and as universally recognized as any other. . . . Canals, 
bridges, roads, and other artificial means of passage and trans- 
portation from one part of the country to the other, have been 
made by the sovereign power, and at the public expense, in every 
civilized state of ancient and modern times. I need not say how 
much of this has been done in Pennsylvania; but if the works 
erected by the Commonwealth for the promotion of her com- 
merce, are not public improvements, then every law relating to 
them is void; every citizen may repudiate his share of the state 

* debt, if he pleases, and defend his property by force against a 
collector of state taxes.’’ 


Extravagant as the last flourish may have been, here was a philosophy 
of state functions in closer harmony with his own times, with his- 
tory, and with attitudes a century later, than was the view of the 
petitioners or of his colleague, Justice Woodward.”* The view stands 


7% 21 Pa. 169, Black’s emphasis. 

77 Td. at 169-170. 

7 HarTz, op. cit. supra note 2, at 122-123, remarks that “The ‘grave error’ 
which the Chief Justice described is perhaps as adequate a definition as any of 
that vy ee concept known as ‘laissez faire’ which is often alleged to have 

verned the thinking of the period before the Civil War . . . . the significance of 

lack’s remarks lies . . . in his insistence that the opposite notion was ‘plainly’ 
and ‘universally recognized.’ . . . The obvious evidence of decades was at hand to 
prove that the anti-subscription argument was incomparably a piece d’occasion.” 
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clearly akin to Justice Cooley’s often-quoted concept, stated nearly 
two decades later, of ‘‘a wise statesmanship which must look beyond 
the expenditures which are absolutely needful to the continued ex- 
istence of organized government, and embrace others which tend to 
make that government subserve the general well-being of society, 
and advance the present and prospective happiness and prosperity 
of the people.’’’* It is interesting, but not uncharacteristic of the 
processes of judicial opinion, that Cooley’s remarks occurred in the 
course of an heroic attempt to stem the tide of local railroad financ- 
ing so powerfully sanctioned by Black’s opinion.*° 

Black next suggested that if the state was unable or unwilling to 
discharge its public duty to make internal improvements, it might 
entrust the task in whole, or in part, to private agencies, and tax 
the people “‘for a share of it, as rightfully as for the whole.’’ It fol- 
lowed that if the legislature might create a state debt or levy state 
taxes under such an arrangement, it might “with more justice and 
greater propriety, and with as clear a constitutional right, allow a 
particular portion of the people to tax themselves to promote in 
a similar manner a public work, in which they have a special in- 
terest. . . .’? There could be no question about the validity of such 
local taxes, which were the foundation of the general road law.** And 
the local interest required to justify local taxation was apparent in 
the facts. While neither railroad would be within the limits of Phil- 
adelphia, the city’s interest ‘does not necessarily depend upon the 
mere location of the road. Therefore the location cannot be an in- 
fallible criterion.’’ Philadelphia already had a rail connection with 
Greensburg, the point which the Hempfield road would connect with 
Wheeling. How different would the interest be in this, from interest 
in a line which might start at “Schuylkill Fifth and Market streets’ 
and run the entire way to Wheeling via Greensburg?® 


But it is not our business to determine what amount of interest 
Philadelphia has in either of these improvements. That has been 
settled by her own officers, and by the legislature. 


It was sufficient for the court to know that the city ‘“‘may have a 
public interest in them, and that there is not a palpable and clear 
absence of all possible interest perceptible by every mind at the first 
blush. All beyond that is a question of expediency, not of law, much 


7 — v. Salem Township, 20 Mich. 452, 475 (1870). 
8° Cooley denied validity of a legislative authorization of township railroad 





aid primarily on the ground that public benefit was incidental to primary benefit 
accruing to the private railroad corporation. That is, agency, not object, deter- 
mined public purpose. 

81 21 Pa. 171. 

8 Jd. at 172. 
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less of constitutional law.’’* Briefly, Black dismissed the minority 
hardship argument. Majority rule ‘‘may operate with great hardship 
on the minority, but in this country it is private affairs alone, and 
not public, that are exempt from the domination of majorities.’’"™ 

The Chief Justice now considered the analogy of public use in 
eminent domain. This sovereign right was “‘always’’ given to private 
corporations performing a public duty. Since the right could not be 
used for a private purpose, if a “railroad, canal, or turnpike, when 
made by a corporation, is a mere private enterprise . . . there never 
was a constitutional charter given to an improvement company.’’™ 
Finally he said that “the corporation may be aided by an exertion 
of the taxing power, as well as with the right of eminent domain.” 

Black said the legislature could enlarge municipal powers at will, 
except to “embark the city in a private business, or . . . make the 
people pay for a thing in which they have no interest.’’ 

Black thought the Sharpless case, one of three involving the same 
questions, had been ably argued, and the court had examined the 
question as of first impression. But opinions in seven other states 
appeared to sustain the court’s view. All of these cases represented a 
“manifest triumph of reason and law over a strong conviction in the 
minds of the judges that the system they sustain was impolitic, 
dangerous, and immoral.’’® Moreover, the Pennsylvania case, Com- 
monwealth ex rel. Dysart v. M’Williams,*" which sustained validity 
of legislation authorizing township subscription to turnpike company 
stock, “cannot be distinguished from this, and . . . ought to have 
something more than respect.’’** 

Justice Woodward concurred in an opinion which addressed the 
matter of tax purpose indirectly, avoiding Black’s more novel for- 
mulation. He brushed aside questions involving policy of the legisla- 
tion and thought discussion of the power of eminent domain was 
irrelevant. Nor could he find any limitation of the tax power to be 
implied from property protections of the Declaration of Rights. The 
principal contention of plaintiffs was addressed to “the objects and 





83 21 Pa. 172. 

% Ibid. 

% Id. at 170. The building of a tavern, store, mill or blacksmith’s shop would 
be “mere private p 

% Goddin v. Crump, 8 Leigh 120 (Va. 1837); Thomas v. Leland, 24 Wend. 65 
(N.Y. 1840); Bridgeport v. Housatonuc R.R., 15 Conn. 475 (1843); Nichol 
v. Nashville, 9 Humph. 251 (Tenn. 1848); Talbot v. Dent, 9 B. Mon. 526 (Ky. 
1849); Shaw v. Dennis, 5 Gil. 405 (Ill. 1849); Cincinnati, W. & Z. RR. v. Clinton 
County, 1 Ohio St. 77 (1852). Several cases were erroneously cited in the original 
report; see corrected reprint, 59 Am. Dec. 759, 781. 

87 11 Pa. 61 (1849). 

88 21 Pa. 176. 
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purposes to which the tax power is applied.’’ He readily conceded that 
stock ownership in a private corporation with the risks and respon- 
sibilities involved was not a municipal purpose. 


Railroads, to connect distant points of country, to develop phys- 
ical resources, and to promote commerce, are great public bene- 
factions, and emphatic expressions of the energies of an age dis- 
tinguished for activity and bold adventure. But they come not 
within or near that class of objects which we have been taught 
to consider as municipal purposes. 


Yet, he asked, “‘where is the constitutional provision which the judi- 
ciary can say is violate? The power of taxation is unrestrained in 
the constitution, both as to extent and purpose.’’®® The people might 
limit the tax power, but until they did, the “judiciary cannot assign 
limits to that which the people have decreed shall be unlimited.” 
It had long been recognized that the judiciary might declare any law 
unconstitutional which ‘‘clearly’’ contravened provisions of the state 
or federal constitutions, but there had been no instance of such de- 
cision in Pennsylvania from 1790 to 1838; and under the constitution 
of that year, only in a few ‘‘clear cases.’’ Indeed, Justice Gibson, ‘‘that 
great light of this bench, so recently extinguished, stood opposed, for 
many years, to the existence of any such judicial power.’’® If the 
legislature transgressed the principle of separation of powers between 
coordinate departments, or the reservations of the bill of rights, or 
the provisions of the federal constitution, the judiciary might act. 
“But on lower ground than this, and especially on ground so low, 
as the equivocal and undefined purposes of municipal corporations, 
Acts of Assembly have never been declared unconstitutional.’’ The 
concurring views of courts in seven other states demonstrated that 
“the corrective of this species of legislation, novel as it unquestionably 
is, and pernicious, as many believe, is with the people and not with 
the courts.’’*! On the basis of experience this seemed the safest place 
to leave the power of correction. 

Justice Knox concurred on essentially the same ground, that there 
was no constitutional basis upon which to declare the legislation un- 
constitutional. While the power of the judiciary to take such action 
was unquestioned, he could not find “‘in the letter of the constitution 
any prohibition against the enactment of the law in question.’’ He 
agreed that the restrictions of the eminent domain power were not 





8° 21 Pa. 182. 

% Td. at 183; allusion to John B. Gibson is unmistakable; see Eakin v. Raub, 
128. & R. 330 (Pa. 1825). 

21 Pa. 183. 
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pertinent since a tax question was involved. And he quoted Chief 
Justice Marshall’s assertion in McCulloch v. Maryland, about the 
unlimited nature of the power of taxation, and an assertion of Justice 
Gibson that ‘‘as regards taxation, there is no (constitutional) limita- 
tion of it.’’** Knox granted that “under this rule acts may be passed 
which will, in the minds of many persons, be contrary to natural 
justice, and subversive of the just rights of the people.’’ But the 
remedy must be “‘in further constitutional restrictions upon legisla- 
tion, not in restraints imposed by the judiciary.”’ 
The limit of the power of the people’s representatives, in my 


judgment, should be written upon the pages of the constitution, 
rather than remain in the breast of our judges.” 


Justices Lewis and Lowrie dissented. Contrary to Hartz’ statement 
that they wrote no opinions,® the opinions simply were not printed 
in the official state reports, apparently under a general policy of that 
time.” The only express reflection of Black’s public purpose formula- 
tion was one statement by Lewis: 


The notion of unlimited and despotic power in the Legislature 
to take one man’s property and give it to another, for no public 
purpose, without compensation, never had any footing in Penn- 
sylvania, or in any other State where the people are free.*” 


This certainly was not a rejection of the doctrine, and Black would 
doubtless have subscribed wholeheartedly to the statement. Both 
dissents were founded upon the same basic propositions. The principal 
error of the majority was a view of legislative supremacy which in- 
fringed upon inherent personal and property rights reserved to the 
people against governmental action. Lewis and Lowrie were fighting 
Gibson’s ghost reincarnated in uncritical form, they thought, by 
Justice Black.** The grant of legislative authority to the legislature 
avas not a grant of power to infringe fundamental rights of liberty 
and property. Thus, the legislature lacked the authority which it 
improperly tried to delegate to the localities. Railroads were private 
corporations, and subscription to their stock would be an enforced 
contract involving speculative investment in an agency beyond con- 

% 4 Wheat. 415, 434 (U.S. 1819). 

% In Kirby v. Shaw, 19 Pa. 258, 260 (1852). 

% 21 Pa. 186. Moers v. Reading, 21 Pa. 188 (1853), involving similar issues, 


followed the Sharpless case by an identical three-to-two alignment of justices. 
® Hartz, op. cit. supra note 2, at 122. ‘ 
* 2 Am. L. Rec. 29-43, 85-112 (1853) printed the dissents of Lowrie and Lewis, 
respectively, with the explanation that “they cannot appear in the regular volume 
of yy and we shall therefore admit them to our pages.” 
7 [d. at 100. 
8 Td. at 88-90. 
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trol of the government and of the private property-owners. This was 
“‘socialism’’ and “‘a Fourier establishment upon a magnificent scale.’’*® 
Both justices expressed their faith in the superior virtues of a laissez- 
faire relationship of government to private enterprise.'°’ Moreover, 
railroad construction simply was not a proper concern of local govern- 
ment, to come within its competence to render financial aid. Both 
dissenters agreed that the legislation at issue violated the following 
constitutional protections, at least in spirit: reserved property rights, 
the right to alter or abolish forms of government, ‘‘due course of 
law,’’ and the obligation of contracts.!% 

The anti-subscription forces lost in the court. But they turned, as 
similar groups had in other states, to promote constitutional amend- 
ments which would block investment of public funds in private enter- 
prises. There was wide popular support for such measures, and amend- 
ments were adopted in 1857 which prohibited the legislature to extend 
state credit, or to authorize extension of local credit, to individuals, 
companies, corporations or associations, or to take stock in private 
enterprises.! 

When the Sharpless decision was announced, Thomas Williams, 
the Pittsburgh attorney, answered the majority opinions with a long, 
closely-argued “‘Review’’!* which became a campaign tract of the 
forces which amended the constitution four years later. Williams 
assailed the Chief Justice for erroneous constitutional theory, im- 
proper application of principles of legal interpretation, and logical 
inconsistencies. He made no frontal attack upon the public purpose 
principle, but challenged Black’s inconsistency in deriving its founda- 
tions, and challenged its application. 

The Chief Justice, Williams complained, had at one point refused 
the petitioners’ appeal to the spirit of the constitution: 


All [the court] was asked, was to say that, if [the legislation] 
violated the spirit of our institutions, or impaired any of the 
rights which this Government was intended to secure, then it 
was prohibited. . . . And for this purpose, they were asked to look 
at the whole instrument . . . and to give a construction to the 
whole . . . . They were asked to say, in effect, whether one of the 
main objects of this Government, as declared in that instrument 
was, not the security of property, and whether the legislation re- 


99 2 Am. L. Rea. 43, 97. 

100 Td. at 41, 97. 

10 Lewis, J., id. at 37, thought at least five specific constitutional provisions 
were violated; Lowrie, J., id. at 111, cited seven provisions violated. 

1 Pa, Const. Amend XI, §§ 5, 7 (1857). See Hanrrz, op. cit. supra note 2, at 
122-125, for an account of the movement for, and adoption of the amendments. 

108 KONKLE, op. cit. supra note 23, at 229-289 reprints the pamphlet in entirety 
from an 1857 reprint. 
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ferred to was consistent with that object. Was there anything 
unreasonable in this?! 


But Black had answered that the court could not add to the list of 
things which the legislature might not do. Black had professed to be 
guided by the words of the constitution.!% Very well, then, Williams 
demanded, whence came this argument about the public purpose of 
taxation? He did not dispute Black’s proposition that taxation for 
private purposes would be plunder, and that no such tax authority 
passed to the legislature by general grant of authority. But how did 
Black ‘‘make it out that taxation is a mode of raising revenue for 


public purposes only?’’ 


There is no authority for any such distinction in the Constitu- 
tion. Unless there be something outside—something in the na- 
ture of the thing—to qualify or restrain, it makes no difference 
what the purpose is. A levy and assessment upon the property 
of the people, is a tax, whether the purpose be public or private, 
legal or illegal . . the Chief Justice here discards his own rule, 
by looking outside, ‘and taking a common-sense view of the Con- 
stitution. 

But why is it, that, to make a tax legal, the purpose must be 

a public one? The Constitution, as already remarked, says noth- 

ing about it; and it is, perhaps, for this reason, that the power is 

claimed to be unlimited and discretionary. There is a limitation, 
then, which is not in the Constitution. The instincts of the Chief 

Justice tell him so; and where is this limitation to be found? 

Why, in the very nature and origin of the power itself. It is an 

implied power, resting, like the right of eminent domain, on the 

law of public necessity, and limited and determinable in its exer- 
cise by that law. If the Judge is right in his premises, it may be 
used for any purpose. By his own admission, however, it cannot. 

He decides, therefore, in effect, that there is something in the 

theory and genius of our institutions—in the objects and pur- 

poses of our Government—and in the nature of the power itself 
+ —which renders an express prohibition unnecessary.’ 

Williams thought that Black, on an earlier occasion, had given the 
proper answer to the question of public use, when in a letter to the 
commissioners of Somerset County, he denounced railroad subscrip- 
tions “expressly as ‘a system of creating public debts, for private 
purposes.’ ’’!°7 Nearly two decades after the Sharpless decision, Wil- 
liams still was arguing this incident in Black’s career. In 1871, he 
wrote to the Pittsburgh Commercial, recalling the case: 

1% KONKLE, op. cit. supra note 23 at 250, original emphasis in this and the 
following quotations. 

1% 21 Pa. 162. 


108 = i cit. supra note 23 at 267-268. 
107 Td. at 
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Very unexpectedly to the public, the constitutionality of these 
laws was sustained by a divided Court, the then Chief Justice 
(Black,) who had himself arrested a like attempt on the part of 
the Commissioners of his own county of Somerset by denouncing 
it as no better than robbery, turning a summerset on the eve of 
the decision, and giving his casting vote in favor of the power.!% 


The editors of the Philadelphia legal journal which printed the dis- 
senting opinions in the Sharpless case also published an ‘‘able article’”’ 
by “‘Cecil’’ in November, 1853, which attacked Black’s opinion but 
virtually ignored its public purpose argument.’ Like Lewis and 
Lowrie, the writer of this article thought there was invalid delegation 
of a sovereign legislative function, challenged the existence of ‘‘local 
purpose’’ in the subscription, and asserted that railroad construction 
was, if anything, a matter of general state interest. The legislation 
authorized “taxation of a part of the State for the benefit of the 
whole,”’ in violation of proper constitutional principles of fair appor- 
tionment of tax burdens.° Personal liberties and property were secure 
from gross attack by government, but they needed protection against 
taxation whose operation was “stealthy, covert, often unobserved.’’™ 

A curious aspect of the Sharpless case was that Black’s colleagues 
virtually ignored his public purpose statement, while all sides ex- 
amined the more familiar question of local purpose in great detail. 
This question and Black’s broad construction of legislative compe- 
tence were the principal points attacked in the dissents and subse- 
quent criticism. 

By all the proprieties of contemporary legal debate, the public 
purpose doctrine should have appeared in a dissent. Generically, it 
was a limiting concept akin to the developing naturalist pleas for 
judicial limitation of legislative powers by appeal to natural or moral 
justice, fundamental principles of government, vested rights of prop- 
erty, separation of powers, and minority protections. Such appeals 
were present in the earliest expressed opposition to public aid for 
railroads,!!? but the courts rejected them quite regularly until after 
1850, demanding to be shown some specific constitutional limitation 


108 KONKLE, op. cit. supra note 23 at 377. No other reference to this earlier 
incident in Black’s career has been found. 

a on - Municipal Subscriptions to Stock of Railroad Companies, 2 Am. L. Rea. 1 
10 Jd. at 20. 

iu Td. at 4. 

112 See Hise, J., dissenting, Slack v. Maysville R.R., 13 B. Mon. 1 (Ky. 1852); 
also Ranney, J., dissenting, Cass v. Dillon, 2 Ohio St. 607 (1853); Kinney, J. 
dissenting, Dubuque County v. Dubuque R.R., 4 Greene 1 (Iowa 1853); an 
the opinion of Allen, J., Clark v. Rochester, 13 How. Pr. 204 (N.Y. 1856), over- 





ruled, 24 Barb. 446 (1857). See Haines, THE Revivat or Natura Law Con- 
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before legislation would be held unconstitutional.'" Black accepted, 
and then confounded this alignment. With one positivist hand he 
thrust away the naturalist appeals to the spirit of the constitution 
while the other hand fished up the public purpose doctrine as a 
naturalist support for a positivist holding. 

At any rate, the significance of his formulation for subsequent pub- 
lic purpose adjudication is clear. The conceptual range of this first 
clear-cut statement is impressive. The Chief Justice appears to have 
inverted petitioners’ arguments about the private purpose of taxa- 
tion,‘ and to have wrested the previous public purpose statements 
from their public v. local context to set the public v. private formula 
upon its century-long course in tax law. His public purpose dictum 
rapidly gained acceptance as an authoritative statement. And his 
formative role may, indeed, have been even broader than that in 
the Sharpless case. It is interesting and possibly significant that in 
1865, Black appeared as counsel in the Pennsylvania military bounty 
case which first applied the public purpose test to taxation in an area 
other than internal improvements.'% 

Black’s foundation of the public purpose principle in the nature 
of republican government anticipated by two decades, the more fa- 
mous argument of Justice Miller in the Loan Association case. The 
view that taxation for a private purpose would infringe property 
rights by legislative decree in violation of separation of powers fur- 
nished another fundamental argument for the same opinion,”*® and 
the “plunder’’ argument reappeared prominently in state decisions 
in the eighteen seventies, including those of Justice Cooley of Mich- 
igan."’ Black’s suggestion that tax purpose must be both public and 
local anticipated Cooley’s canons of valid taxation. And his assertion 
that the legislature might not authorize municipalities to embark 
upon private enterprise cropped up, duly accredited, in the first 
significant application of public purpose to that problem in 1871."* 
Black clearly recognized, and made his choice between the two fund- 





113 See Church, J., Bridgeport v. Housatonuc R.R., 15 Conn. 475 (1843); Com- 
monwealth ez rel. Dysart v. M’ Williams, 11 Pa. 61 (1849); People ez rel. Griffin 
v. Brooklyn, 4 Comst. 419 (N.Y. 1851). 

114 21 Pa. 169. 

"5 Speer v. Blairsville, 50 Pa. 150 (1865). The reporter’s summaries do not 
reveal which side, if either, pleaded public purpose in the case involving con- 
stitutionality of legislation which authorized bounty payments to encourage 
military service. But Justice Agnew recalled the Sharp case and used its 
public purpose concept to sustain the legislation. 

16 20 Wall. 655, 663 (U.S. 1874). 

117 People v. Salem Township, 20 Mich. 452, 474 (1870), citing the , my 
case; see Whiting v. Sheboygan R.R., 25 Wis. 167, 185 (1870); Sweet v. Hul » 
51 Barb. 312, 316 (N.Y. 1868). 

418 Opinion of the Justices, 58 Me. 590 (1871). 
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amentally opposed points of vantage from which tax purpose has 
been tested, when he said that the ultimate object rather than the 
immediate agency was the criterion of public purpose."* He also made 
another, less fortunate contribution when he seemed to confound 
public use in eminent domain with public purpose in taxation. Prior 
to the Sharpless decision, the courts had commonly instructed counsel 
pressing the similarity of the two powers that they were really dis- 
tinct and should be so regarded.'*° But the argument was one of 
great utility to justify tax aids for internal improvements and utilities 
which also enjoyed condemnation powers. It recurred, inevitably 
perhaps, whenever both powers were in the fact situation, and Black 
may have contributed to its impetus which even Cooley’s prestige 
and careful analysis could not stay.'! 

In a perspective broader than public purpose, the doctrinal fea- 
tures of the Sharpless case are not without interest. Three years be- 
fore the leading Wynehamer case'*? in New York, Black’s denial that 
due process was a limitation upon the tax power expressed the cur- 
rently prevailing view. But the due process argument was there, 
pressed by counsel and accepted by the dissenting justices. State 
courts began to assimilate the public purpose doctrine under the due 
process concept after the Civil War; but the doctrine as an aspect of 
Fourteenth Amendment due process did not receive the imprim- 
atur of the United States Supreme Court until 1917.14 

In the intervening years, and before substantive due process ad- 
judication achieved its full impetus, the public purpose doctrine of 
taxation served as an independently derived expression of vested 
rights defense of property interests in a transitional period of Amer- 
ican law. Jeremiah Black’s Sharpless opinion stands impressively at 
the threshold, with deserved pride of place. 

119 
publis pulpson i snatsino Ur grime mnpoed tote kenadion pr aaa eerie 


achieved; while private purpose holdings contemplate the private nature of 
——* less of ultimate object to be served. 
homas v. Leland, 24 Wend. 65 (N.Y. 1840); reg ye Housatonuc 

R.R., 15 Conn. 475 (1843); ‘People ex rel. Griffin v. Brooklyn, 4 Comst. 419 (N.Y. 
1851); Cincinnati RR. v. Clinton County, 1 Ohio St. 77 (iss2); ; Police Jury v. 
McDono' , 8 La. Ann. 341 (1853). 

121 People ev. Salem Township, 20 Mich. 452 (1870); see also, Dillon Hanson 
v. Vernon, 27 Iowa 28 (1869); Whiting v. a ygan R.R., 25 Wis, “iG? (1870). 

12 Wynehamer v. People, 13 N.Y. 378 (1 3 

13 Jones v. Portland, 245 U.S. 217 igi); ; Sues bes Dist. v. Bradley, 
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The Death of a Tax 


RicHarp R. TEScHNER* 


Death and Taxes have, since time immemorial, been watchwords 
of absolutes—here we propose to tell the story of the “Life and 
Death of a Tax.”’ 

Our states have seldom had a more urgent need for additional 
revenues than they do at the present time. The inflationary pres- 
sures of the past six years have increased the cost of essential state 
services, and have required resort to a host of new sources of tax 
income.? The search continues for more. Hence, it is noteworthy 
that one former source of state revenue, the privilege dividend tax, 
was abandoned’ in Wisconsin after a tenure of sixteen years,‘ and 
rejected by two legislatures’ of two other states during 1951. The 
history of the operation and abandonment of this tax contains some 
interesting lessons for lawyers, legislators, finance directors, and 
others who are concerned with the problem of securing adequate 
state revenues. 

The demise of the Wisconsin privilege dividend tax is unusual 
because the tax did not directly affect the mass of the state’s voters 
to the same extent as many other revenue measures, and since state 
electorates have become tax conscious, legislative bodies are becom- 
ing increasingly sensitive to the political impact of tax legislation. 
Rates are higher, and consumer, labor, and business groups are now 


*The writer was Counsel for the Wisconsin Department of Taxation from 
1939 to 1945 and participated in the litigation for the Department involving the 
pte dividend tax law during that period. The assistance of Eric R. Haessler 
of A, m Bar in the preparation of this article is hereby acknowledged. 

Gen Fund Appropriations and Expenditures of the State of Wisconsin 
ttalin g $66,519,248.00 in 1929, $125,907,321.00 in 1946 and $198,817,357.00 in 

* Decisions of the United States Supreme Court during the past fifteen years 
have removed many of the one time constitutional restraints upon state taxation 
pt business and commerce. For an interesting example of such judicial erosion 

: Mem = Natural Gas Company v. Stone, 335 U.S. 80 (1948); Interstate 
Natural mene S. Stone, 103 F.2d 544 (aff'd per curia riam) 308 U.S. 522 
Comm Southern Corporation v. Alabama, 301 U.S. 148 (1937); State Tax 

mmission v. Interstate Natural Gas Company, 284 US. 41 (1931); Ozark 

~— Line Corp. v. Monier, 266 U.S. 555 (1925). 

The legislature actually extended the tax from July 1, 1951 to December 31, 
1951; thereby allowing the tax to expire -4 virtue of the limited extension. Wis. 
Laws 1951, c. 394; Wis. Srar. § 71. 18 (1951 

sabe, originally became operative on September 26, 1935. Wis. Laws 1935, 
c. 

5 Michigan Senate Bill 43 was introduced in January, 1951 but died in com- 
mittee. Oregon House Bill 47 was introduced in 1949, but failed of enactment. 
Both bills proposed a 3% levy. 
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organized and highly articulate concerning the effect and incidence 
of various kinds of state taxes.® 


I. NATURE OF THE STATUTE 


The Wisconsin privilege dividend tax law was passed by the State 
Legislature in 1935, and became effective on September 26th of the 
same year. The Act provided that the tax would expire on July 1, 
1937, but the tax was extended by successive acts of the Legislature 
until July 1, 1951, and then allowed to expire by virtue of a further 
limited extension until December 31, 1951. The original Act was 
amended from time to time in an effort to cope with practical prob- 
lems resulting from its operation, but the basic law remained un- 
changed for sixteen years as set forth in the terms of the statute.’ 

The Wisconsin law purported to impose a tax upon “the privilege 
of declaring and receiving dividends’’ out of income derived from 
business done or property located within the state. If a corporation 
was engaged in business both within and without Wisconsin, the tax 
applied only to such portion of the dividends which were attributable 
to earnings of the corporation derived from property located in or 
business done within Wisconsin. The Act required every foreign and 
domestic corporation doing business within the state to deduct and 
withhold the tax of 3% from dividends paid to its resident and non- 
resident shareholders. 

In its closing days, the amended statute was fairly explicit with 
respect to the tax base for dividends declared by corporations doing 
business only in Wisconsin. Dividends of such corporations were 
fully taxable unless paid out of capital or surplus earned prior to 
1911. Since dividends can be paid out of surplus as well as out of 
current earnings, the determination of the source of the income used 
to pay the dividend could, however, involve some difficulty and 
highly theoretical computations. Therefore, the amended statute es- 
tablished a ‘‘rebuttable’’ presumption that dividends were first paid 
out of the earnings of the declaring corporation for the twelve months 
immediately prior to the fiscal year in which the dividend payment 
was made, and, thereafter, successively out of the next most prox- 
imate prior year’s unexhausted earnings back to 1911. After prior 
earnings back to 1911 were exhausted, dividends were presumed to 
have been paid out of current earnings. Thus, earned surplus after 








*In the State of Oregon, for example, union organizers actively campaigned 
among their membership and the or public to gain signatures to remove an 
increase in cigarette taxes by pop referendum. 


7 The text of the law will be found in Wis. Strat. § 71.16 (1949). 
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1911 had to be exhausted before a dividend was presumed to have 
been paid from capital or pre-1911 surplus; so that it was tax free. By 
its terms, this statutory presumption was ‘‘deemed rebuttable only to 
such extent as is necessary to sustain the constitutionality of the 
tax.” 

The presumption was not too important to intrastate corporations,*® 
because the allocation of a dividend to a particular year’s earnings 
did not affect its taxability as long as the corporation had post 1911 
earned surplus. However, dividends of corporations doing business 
within and without the state were only taxed to the extent that the 
dividend was paid out of Wisconsin earnings. Since the proportion 
of Wisconsin earnings to total earnings of a corporation may vary 
greatly from year to year, interstate“ companies doing business in 
Wisconsin often had strong reason to challenge the statutory pre- 
sumption. 

The privilege dividend tax law provided for the apportionment of 
income in accordance with the provisions of the Wisconsin income 
tax law. This apportionment is based upon the averaged ratios of 
local and interstate property, costs of manufacture and sales.* Thus, 
an interstate corporation had to: (1) determine the source year or 
years in which income for the payment of a particular dividend was 
earned; (2) determine the percentage of each source year’s income 
which was allocable to Wisconsin business or property, and (3) com- 
pute the portion of the dividend which was thus allocable to Wis- 
consin, and withhold 3% of that portion from the shareholders. The 
statute imposed penalties upon corporations which failed to deduct, 
withhold and pay over the tax, but provided no comparable liability 
against the shareholder who received the dividend. 

The application of the tax was restricted by special provisions so 
that it did not apply to stock dividends, liquidating dividends, and 
dividends paid from dividend income upon which a privilege dividend 
tax had been previously paid. 


II. BackerounpD oF THE LAW 


This Wisconsin statute was a novel attempt to tax corporate earn- 
ings and unearned personal income. It had its roots in Wisconsin 
political history, which had produced an exemption of certain divi- 


* Wherever the term “intrastate corporation” is used herein, a corporation 
which derives all of its income from wi Wisconsin, is meant, as ed 
from an “interstate corporation” which term is intended to identify @ corpora- 
tion og does business both within and without Wisconsin. 

8a 

® Wis. Strat. § 71.07 (1951). 
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dend income from gross income for purposes of the Wisconsin personal 
income tax law. 

The Wisconsin income tax law preceded the federal income tax 
law, and was enacted under the political leadership of Robert M. 
LaFollette, Sr. and his adherents who later formed the Progressive 
party. In the original income tax law, all dividends paid out of earn- 
ings were taxable. After 1927, dividends received by shareholders 
from corporations which did more than fifty per cent of their busi- 
ness in the State of Wisconsin were permitted to deduct such divi- 
dends from their personal income to arrive at net taxable income 
under the Wisconsin law. (Sec. 71.05 (5) Wisconsin Statutes of 1949) 

Although many economists, lawyers, and business leaders question 
the fairness and propriety of taxing both corporate earnings and 
corporate dividends, taxpayers had become more accustomed to such 
taxation, because of the federal practice. Therefore, an attempt was 
made in 1935 to make tax-exempt dividends includable in personal 
income under the Wisconsin law. This attempt was defeated through 
the combined efforts of legislators who opposed double taxation in 
theory, and another group of legislators who, as a matter of political 
integrity and honor, felt themselves bound by the declaration of 
principles which accompanied the enactment of the amendment to 
the state income tax law adopted in 1927, exempting so-called Wis- 
consin dividends. 

Nevertheless, the state administration needed additional funds for 
unemployment relief, and for other parts of its legislative program,’® 
so its tax advisors looked for alternative methods of taxing unearned 
income, and of increasing state revenues. The privilege dividend tax 
was then developed as a substitute measure, and supported by some 
substantial local investors who wished to avoid the imposition of a 
personal income tax upon their dividends from qualified corporations. 
If these historic and political conditions had not existed when the 
need for more revenue arose, it is unlikely that the law would ever 
have been proposed or adopted by the legislature. 


III. Lir1GATION UNDER THE LAW 


The new law was quickly subjected to judicial review. The result- 
ing decisions, however, were not uniform, and tended to becloud the 
exact nature and incidence of the tax. Because of this, the volume of 
litigation over the statute tended to grow rather than to abate with 
the passage of time. Even today, notwithstanding the end of the 





1° The original tax bill was passed for a two-year term expiring July 1, 1937. 
Wis. Laws 1935, c. 505, § 3. 











80 WISCONSIN LAW REVIEW [Vol. 1953 


privilege dividend tax, the courts are still passing upon controversies 
which the tax engendered." 


Constitutional Questions 


A number of Wisconsin lawyers were certain that the new statute 
was unconstitutional,’? and the validity of the law was challenged by 
five separate lines of argument: (1) The tax was based upon a non- 
existent “situs,’’ because the ability to receive dividends was a non- 
taxable “‘right,’”’ and not a privilege conferred by the State of Wis- 
consin; (2) The tax impaired the contract rights of preferred share- 
holders to receive a stated sum in dividends from shares in a corpora- 
tion doing business in Wisconsin; (3) The tax violated the due process 
clause because it was imposed upon non-resident shareholders, who 
were not subject to the jurisdiction of Wisconsin; because it was in 
essence an unlawful property tax; and because the mechanics of the 
tax were so burdensome upon a corporation as to be tantamount to 
a taking of property without due process of law; (4) The tax violated 
the privilege and immunities clause insofar as it taxed dividends 
paid to out-of-state shareholders; (5) The statute was burdensome 
and unworkable. 

These objections were turned aside by the Wisconsin Supreme 
Court in The Froedtert Grain & Malting™ decision, which sustained 
the constitutionality of the tax upon dividends of a domestic corpora- 
tion. (1) The Wisconsin “‘situs’’ of the tax was held to arise from the 
transfer of the dividend by the corporation; so that the measure was 
‘in substance an excise tax based on the devolution of income derived 
from transaction of business within the state, which is confessedly a 
proper subject of taxation.’’ (2) In Travis v. Yale & Towne Man- 
ufacturing Co.* the United States Supreme Court sustained a law 
requiring foreign corporations to withhold New York income taxes 
from compensation paid to non-resident employees who worked at 
business places within the state. The Wisconsin court cited the 
Travis case as authority for a “‘like’’ tax upon non-resident stock- 
holders; notwithstanding the distinction that New York was the 
daily work place of the non-resident employees, whereas Wisconsin 
had no such nexus with the personal activities of non-resident share- 





11 The Wisconsin Supreme Court handed down two decisions, hereinafter dis- 
cussed, on February 5, 1952. 

18 Six briefs asserting the unconstitutionality of the Statute were filed by 
eminent Wisconsin lawyers as amici curae in Froedtert Grain and Malting Com- 
RW. Re —_ 221 Wis. 225, 265 N.W. 52, rehearing denied, 267 


u“ oy 
8 252 U.S8.60 (1920). 
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holders in corporations doing business within its borders.'* (3) The 
court brushed aside the due process objections with the observation 
that the tax was imposed on the transfer of the dividend, with no 
personal liability upon the shareholder, and, hence, was not imposed 
upon the shareholder or his property. (4) The court saw no privileges 
and immunities problem because the tax operated equally upon all 
persons in a particular class (i.e. investors in enterprises doing busi- 
ness in Wisconsin). (5) The decision concluded that the tax was 
capable of measurement, and that the method of determining the 
amount of business done in Wisconsin by interstate corporations had 
been successfully administered in connection with the Wisconsin in- 
come tax law. 

The Froedtert decision was never challenged by a domestic corpora- 
tion, but the validity of the tax upon dividends of foreign corpora- 
tions doing business within the state was not sustained with such 
ease. Rather, the opinion of the same court in the first Penney case” 
presents a strangely quiescent prelude to a dubious process of judicial 
legerdemain carried on by two Supreme Courts; with occasional 
anguished dissents from some of the courts’ members. This case sus- 
tained the Froedtert opinion with regard to dividends declared within 
the state by a domestic corporation, but held that the tax ‘‘cannot 
be imposed upon dividends declared by a foreign corporation because 
they are not declared within this state, nor is the privilege one granted 
by this state.’’!* The Wisconsin court relied upon Connecticut General 
Insurance Company v. Johnson,'* in which the United States Supreme 
Court held that California could tax premiums paid to a foreign 
insurance company by local residents, but could not tax reinsurance 
premiums upon local risks paid out of the state by one foreign cor- 
poration to another. Mr. Justice Fowler of the Wisconsin court dis- 
sented” and said that the Connecticut Life decision did not govern 
the Penney case because dividends declared outside of Wisconsin by 
a foreign corporation still had a local situs to the extent that they 
were paid out of Wisconsin earnings. 

In State of Wisconsin v. J. C. Penney Co." the United States 

16 The Travis case understandably rests upon the principle that a state may 
impose an income tax upon earnings for personal services conducted within its 
borders. In instances where a foreign corporation is doing business in Wisconsin 


the individual shareholder has no such connection with it because he is not per- 
forming services within its borders and he is not a shareholder in a domestic 


co. tion. 
17 233 Wis. 286, 289 N.W. 677 (1940). 
18 Tbid. 
19 303 U.S. 77 (1938). 


20 233 Wis. 286, 299, 289 N.W. 677, 682 (1940). 
311 U.S. 435 (1940). 
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Supreme Court sustained Justice Fowler’s reasoning and declared 
that the tax could be constitutionally applied to dividends declared 
outside of the state by a foreign corporation, to the extent that the 
dividend was paid out of Wisconsin earnings. The Court said that 
Wisconsin could have imposed a supplemental income tax on the 
Wisconsin earnings of foreign corporations doing business within its 
borders; so that the fact that the legislature chose to give the tax a 
different label did not change the practical result. The Court found 
that the tax was supported by the substantial privilege of doing busi- 
ness in Wisconsin, and was tantamount to an income tax in its prac- 
tical effect. Four Justices dissented on the grounds that Wisconsin 
earnings lost their taxable situs after they left the state and entered 
into the general surplus of a foreign corporation, and because the 
tax was imposed by its very terms upon non-resident shareholders; 
so that the very arguments used to sustain the tax had been repu- 
diated by the Court in the Connecticut Life case. 

The case was then remanded to the Wisconsin Supreme Court, 
where counsel for the Penney Company argued that the United 
States Supreme Court had sustained the tax as an income tax, and 
as such it violated the income tax provisions of the Wisconsin con- 
stitution. The Wisconsin court admitted that the tax would be in- 
valid (as an income tax) under the state constitution in the second 
Penney” case, but sustained the tax as an excise tax. The court 
said: 


The only question presented by the record on appeal to the 
Supreme Court of the United States was whether the State had 
jurisdiction to levy the tax. The Supreme Court of the United 
States was not asked to construe the Statute. That is a matter 
under the decisions of the Supreme Court of the United States 
which is clearly a function of this court, and we must assume 
that the Supreme Court of the United States made its decision 
in recognition of that fact. While we do not concur in the view 
of the Supreme Court of the United States as to jurisdiction, 
we are bound by its decision and we yield to it upon the ground 
stated and upon no other.” 


The Wisconsin position that the tax was not an income tax was 
reiterated by the Wisconsin Supreme Court in Wisconsin Gas & 
Electric Company v. Department of Taxation™ and in Blied v. Wis- 
consin Foundry & Machine Company.* After these decisions, the 


33 J. C. Penney Co. v. Wisconsin, 238 Wis. 69, 298 N.W. 186 (1941). 
%3 Jd. at 74, 298 N.W. at 189. 

% 243 Wis. 216, 10 N.W.2d 140 (1943). 

% 243 Wis. 221, 10 N.W.2d 142 (1943). 
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United States Supreme Court was again asked to review the tax on 
the ground that the Wisconsin court had made it quite certain that 
the tax could no longer be sustained as an income tax. Certiorari was 
granted in two Wisconsin cases,* and the tax upon dividends of 
foreign corporations was again sustained in International Harvester 
Company v. Wisconsin, and Minnesota Mining and Manufacturing 
Company v. Wisconsin.27 The majority opinion attached no signifi- 
cance to the repeated declarations of the Wisconsin Supreme Court 
that the tax was not an income tax. The court said that the salient 
factor was the protection and benefits accorded to the activities of a 
foreign corporation doing business within the state; so that the state’s 
power to impose the tax was satisfied as long as some earnings arose 
in Wisconsin. 

Mr. Justice Jackson dissented.2* He contended that the parties 
were entitled to have the constitutionality of the privilege dividend 
tax determined ‘‘on the assumption that it is just what the Wiscon- 
sin legislature and Supreme Court both say it is,’’** that the taxation 
of non-resident shareholders was clearly unconstitutional; and that 
the benefits conferred by Wisconsin ceased to exist once local earnings 
were transmitted to the general surplus of a foreign corporation; so 
that ‘‘whatever rights Wisconsin has to reach beyond its borders and 
tax non-residents, every other state has also.’’*° © 


Computation Questions 


In the second Penney case," the taxpayer also submitted evidence 
to show that its Wisconsin receipts were first used to pay local 
expenses, and were then transferred to a general corporation fund 
and used to pay salaries and expenses after which the balance of the 
fund went into surplus available for dividends. The Wisconsin Su- 
preme Court ruled that this showing rebutted the statutory presump- 
tion that the dividend had been paid out of the previous year’s earn- 
ings; so that the tax would have to be computed on the basis of the 
amount of surplus of the corporation attributable to Wisconsin in- 
come, despite the amount of labor involved. This decision was sup- 





*% Minnesota Mining and Manufacturing sampeny v. Wisconsin Dept. of 
Taxation, 243 Wis. 211, 10 N.W.2d 174 (1943); International Harvester Com- 
pany v. Dept. of Taxation, 243 Wis. 198, 10 N.W.2d 169 (1943). 

27 322 U.S. 435 (1944). 

28 Td. at 445. 

29 Td. at 447. 

30 Jd. at 450. 

31 See note 22 supra. 

2 Thid. 
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ported by a subsequent opinion of the same court,* and received 
further implied support from a later opinion™ to the effect that Wis- 
consin surplus need not be determined as of the date of the dividend, 
but could be computed as of the end of the last prior accounting 
period. 

The State then attempted to rebut the statutory presumption in 
Department of Taxation v. Nash Kelvinator Corp.* because the defend- 
ant had declared dividends in years when it had little or no Wiscon- 
sin earnings, but had a large Wisconsin surplus. The Department 
argued that the presumption was rebuttable, by the state, if it could 
be rebutted by the taxpayer, otherwise a corporation could elect, for 
reasons of its own benefit, to accept or to rebut the presumption from 
year to year, and the Department would be powerless to collect 
taxes properly due to the state. The court considered this argument, 
and then over-ruled its prior decisions, and held that the statutory 
presumption was irrebuttable in instances where the previous year’s 
earnings of a corporation were sufficient to cover the dividend. The 
court noted that it was unrealistic to say that dividends were paid 
out of earnings of any particular year; so that the presumption was 
presumably created by the legislature for the very purpose of avoid- 
ing the burdensome analysis of the surplus account which the tax 
might otherwise require.*” 

In Libby, McNeil & Libby v. Department of Taxation,** the Wis- 
consin Board of Tax Appeals held that the statutory presumption 
likewise could no longer be questioned by a taxpayer whose earnings 
for the preceding year covered its dividends. The text of the statutory 
presumption was also amended by the legislature in 1949. 

The Nash Kelvinator and Libby decisions are indicative of the 
difficulty which many jurists had in coming to grips with the actu- 
alities of the privilege dividend tax. The tenuous judicial reasoning 

‘used to sustain the constitutionality of the tax could possibly reflect 
an understandable desire to sustain state revenue measures in a period 
of economic stress, but such a desire does not explain the judicial 
confusion engendered in resolving the operative questions of the stat- 
ute. Notwithstanding the prior cases under the Wisconsin income tax 





% International Harvester Company v. Department of Taxation, 243 Wis. 198, 
10 N.W.2d 169, 11 N.W.2d 95 (1943). 

* Minn. Mining & Mfg. Co. v. Dept. of Taxation, 243 Wis. 211, 10 N.W.2d 
174 (1943), rehearing denied, 11 N.W.2d 96 (1943). 

% 250 Wis. 533, 27 N.W.2d 889 (1947). 

% Td. at 537, 538, 27 N.W.2d at 892. 

37 Thid. 

38 Wisconsin Board of Tax Appeals, December 28, 1948. 
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law, the privilege dividend tax also resulted in new litigation over 
the apportionment of earnings.** 


Interpretive Questions 


After the Froedtert and Penney decisions, many corporations con- 
cluded that the tax was going to be sustained; so they sought either 
other means of avoiding the tax, or made plans for offsetting the 
expense and the burden which it imposed. These efforts gave rise to 
a host of new controversies over the nature and interpretation of the 
law, and the differing characterizations of the measure by the Wis- 
consin and the United States Supreme Courts served to increase the 
number of inchoate questions. 

The major controversy arose over efforts of corporations to deduct 
privilege dividend taxes as an operating expense. The Wisconsin Su- 
preme Court had no difficulty in disallowing any such deduction 
from Wisconsin income.*® The court merely reaffirmed the position 
it had taken continuously since the first Penney case, and said: 


We are certain of three things: (1) That the burden of the tax 
is specifically laid upon the stockholder; (2) that the corporation 
declaring the dividend must deduct the tax from the dividend 
and may not under any circumstances treat the tax as a necessary 
expense of doing business; (3) that the power to levy the tax so 
construed was authoritatively established in the Penney case, 
supra.*! 


The United States Supreme Court was not in as graceful a position 
to disallow the claimed deduction for federal income tax purposes, 
because the court had explained in prior decisions that the “‘practical 
effect’’ of the Wisconsin law was to impose a supplemental tax on 
the income of corporations doing business within its borders. Never- 
theless in Wisconsin Gas and Electric Company v. U. S.,“ the Court 
held that the tax was not deductible by a corporation for federal tax 
purposes because it was imposed on the shareholder, and that pre- 
vious decisions had made it ‘‘quite clear’ that the tax was based on 
the protection of the earnings by the state’s police power. The Court 
said that a ‘‘State’s power to tax earnings of that character is not 
dependent upon whether the tax is hinged upon the receipt of them 





3® See Twin Disc Clutch Co. v. Wis. Dept. of Taxation, 1 WBTA 58 (1940); 
also see Briggs & Stratton Corp. v. Wis. Dept. of Taxation, 2 WBTA 62 (1943). 

4° Wisconsin Gas & Electric Co. v. Dept. of Taxation, 243 Wis. 216, 10 N.W.2d 
140 (1943). 

“| Jd. at 220, 19 N.W. 2d at 141. 

42 322 U.S. 526 (1944). 
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as corporate income or on the transfer and receipt of them as div- 
idends.’’ 

The problem of taxing preferred dividends came up in Blied v. 
Wisconsin Foundry and Machine Co.“ in which a preferred stock- 
holder contended that the statute imposed no liability on a share- 
holder; so that the tax, in effect, was imposed upon the corporation. 
The Wisconsin Supreme Court brushed this contention aside on the 
authority of the Wisconsin Gas & Electric case holding that the tax 
was imposed on the shareholder. However, the court did not deign 
to answer the more potent argument, which may not have been 
raised by counsel, found in Mr. Justice Jackson’s dissenting opinion 
in the Minnesota Mining and International Harvester“ cases. This dis- 
sent observed that the justification of the tax as an exaction by the 
state for the privilege of doing business within its borders meant 
that the tax should logically fall upon the common shareholders of 
the corporation, and not upon the preferred shareholders because it 
was a charge for the right to do business. However, no appeal was 
taken from the Blied case, and the companion Wisconsin Gas and 
Electric cases did not involve the preferred stock question; so it was 
never passed upon by the United States Supreme Court. Instead, the 
Appeal of Northern Supply Company“ ruling of the Wisconsin Board 
of Tax Appeals, which applied the privilege dividend tax to pay- 
ments of accrued preferred dividends in arrears for a period extend- 
ing prior to the inception of the tax, appeared to settle the question. 

Other taxpayers attempted to avoid payment of the tax on the 
theory that no cash from Wisconsin was ever used for payment of 
dividends. In Minnesota Mining and Manufacturing Co. v. Depart- 
ment of Tazation,* the company argued that it should pay no tax 
because all of its Wisconsin earnings were reinvested within the state. 
The court answered this ingenious argument with the observation 

. that, it can make no possible difference what is done with the par- 
ticular money earned in Wisconsin, so long as the earnings swell the 
total assets of the corporation; to the extent that they do this and 
increase the margin of assets over liabilities, including capital they 
are a proportion of the funds available for dividends.*® The court 
used the same language in another decision® in which it struck down 





43 322 U.S. 526, 530 (1944). 
“4 243 Wis. 221, 10 N.W.2d 142 (1943). 
See note 40 supra 
# 322 U.S. 435 (1944). 
‘7 Tax Commission decision, March 20, 1939. 
48 243 Wis. 211, 10 N.W.2d 174 (1943). 
Jd. at 215, 10 N.W.2d at 176. 
» Montgomery Ward & Co. v. Dept. of Taxation, 243 Wis. 224; 10 N.W.2d 
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a painfully patent attempt to avoid the tax by virtue of a director’s 
resolution calling for the payment of dividends out of corporate funds 
earned outside of the state of Wisconsin. 

At first glance some of these cases may seem to indicate a disin- 
clination on the part of taxpayers and their counsel to recognize the 
intrinsic nature of the tax. But, the problem of the taxpayers merely 
reflects the elusive nature of the law, and repeats the confusion of 
the courts which has been discussed before. 


Practical Questions 


The Wisconsin Gas & Electric decision of the Wisconsin Supreme 
Court requiring corporations doing business in Wisconsin to ‘deduct 
and withhold’’™ the privilege dividend tax, overlooked a practical 
problem of many corporations whose clerical costs of withholding 
and deducting exceeded the total amount of the tax. Since the three 
per cent tax was only assessed on the Wisconsin portion of a dividend, 
the effective tax on a ten dollar dividend check could vary from less 
than one mill to thirty cents. Such minute deductions produced 
troublesome stockholder relations,“ and substantial clerical expenses. 
Moody’s Dividend Record shows that most corporations with out-of- 
state earnings elected to absorb the tax instead of withholding and 
deducting it. 

The practice was not in accordance with the language of the stat- 
ute; and the Wisconsin Department of Taxation took the initial 
position that the absorbed tax was, in substance, an additional tax- 
able dividend.™ Later in an intelligent effort to make a difficult law 
work, the Department gave inquiring corporations tacit permission 
to absorb the tax. 





51 243 Wis. 216, 10 N.W.2d 140 (1943). 

5 In Household Finance Corp. v. Dept. of Taxation, 260 Wis. 536, 51 N.W.2d 
558 (1952), Circuit Judge Alvin G. Reis of Dane County, Wisconsin, found 
that the plaintiff would have incurred clerical costs in excess of $140,000 in the 
withholding and deducting $89,508.56 worth of tax. 

53 In a presentation to the Joint Committee on Finance of Wisconsin legislature, 
Mr. Pickins Johnson, Advisor of Stockholder Relations for the Allis- ers 
Mfg. Co., demonstrated that the dividend tax amounted to less than $.25 per 
shareholder for more than half of the company’s stockholders. This company 
has a substantial proportion of its operations in the State of Wisconsin. The 
dividend tax per shareholders in companies doing less business in Wisconsin 
would be substantially less. 

% There is ample authority for such a conclusion. See U.S. v. Joliet & 
Railway Co., 315 U.S. 44 (1942); U.S. v. Boston & Maine Railroad, 279 U.S. 
732 (1929); Old Colony Trust Company v. Commissioner, 279 U.8. 716 (1929). 

% The Department never issued a general letter authorizing corporations to 
absorb the tax. However, the Department would permit the practice in instances 
where individual taxpayers submitted requests. 
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One taxpayer, Household Finance Corporation, made an audit of 
its costs and found that it would -be less expensive to absorb the tax, 
and, therefore, did so even though the Wisconsin Gas & Electric case 
barred any Wisconsin income tax credit for the payment. Then, 
counsel for the corporation had an ingenious idea, and concluded that 
the absorbed tax could be deducted not as a tax, but as an expense 
made in lieu of a greater expenditure, which would be clearly deduct- 
ible from gross income under the Wisconsin tax laws. This conten- 
tion was ably presented to the Wisconsin courts by counsel, and it 
had a good deal of merit because the net effect of the absorption of 
the dividend tax, was to increase the company’s taxable income, and 
thus, its Wisconsin income tax. 

The state opposed the deduction, however, on the ground that the 
taxpayer had failed to prove that the expenses of withholding would 
exceed the amount of the tax, and also because the dividend tax was 
not a deductible item under the terms of the statute. Quite apart from 
an understandable desire to question a novel tax deduction, the De- 
partment of Taxation was concerned with the problems of proof in 
instances where other corporations might absorb the tax, and then 
claim a deduction on the basis of the expense theory. 

The Wisconsin Board of Tax Appeals agreed with the Department, 
and disallowed the deduction on the ground that it was not certain 
that Household’s expenses of withholding would exceed the amount 
of the tax.™ 

Judge Alvin C. Reis of the Dane County Circuit Court found that 
the corporation had sustained the burden of proof with regard to the 
excess of its withholding costs over the amount of the tax.’ His 
opinion made a devastating analysis of the privilege dividend tax 
law,®* allowed the deduction, and recognized the force of the tax- 


% Decision and order entered August 4, 1950. 
5? Household Finance Corp. v. Wisconsin Dept. of Taxation, 260 Wis. 536, 51 
N.W. 2d 558 (1952). 
58 Commenting on the law, Judge Reis’ opinion states: 
The corporation did not withhold privi dividend taxes from its stock- 

holders during the entire period 1935-1944, y? Because its general counsel 
advised that Wisconsin’s privilege dividend tax statute was unconstitutional. 
The better lawyers of Wisconsin agreed with him—if we may assume that six 
out of seven members of the Wisconsin Supreme Court reflect the ‘better 
lawyers.’ This Supreme Court, 6 to 1, held the state’s privilege dividend tax 
law unconstitutional.—J. C. Penney Co., v. Tax Commission, 233 Wis. 

But FIVE out of NINE naibe of the high court at Washington did 
not agree with six out of seven of the Wisconsin Supreme Court. The Supreme 
Court of the United States, 5 to 4, declared the act ae —State 
of Wisconsin v. J. C. Penney Co., 311 U.S. 435, 85 L. ed. 26 

Thus the vote of half a man—or, perhaps we should i half the vote 
of one man—turned the scales. That anes of the rights of mortals and 
corporations by the opinion of a single human can well cause a lifting 
over the dulcet premise: ‘This is a government of laws, not of men 
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payer’s contention.*® Nevertheless, Judge Reis’ opinion was under- 
standably reversed on appeal by the Wisconsin Supreme Court, 
because the logical position of the taxpayer was not in accord with 
the precise language of the statute. 


IV. Business REAcTION TO THE Law 


The inherent difficulties in the privilege dividend tax are subtle 
and unique. The bulk of the populace received no dividends and paid 
no direct tax. Local Wisconsin investors paid no state income tax on 
dividends received from corporations which did more than fifty per 
cent of their business within the state; so that their dividend taxes 
were frequently more than offset by state income tax savings. The 
tax, thus, had the happy political virtue of seeming to leave the 
incomes of a large part of the local residents undisturbed. Never- 
theless, after sixteen years of operation, numerous private and public 
officials in Wisconsin agreed that the tax was undesirable, and the 
legislature repealed the Act effective January 1, 1952. 

Judge Reis’ opinion in the Household Finance case also gave judicial 
recognition to the public relations problem which corporations faced 
in explaining the dividend deduction to their shareholder. In passing 
upon the deduction of $140,000 to $148,000 of claimed withholding 
expenses taken by the plaintiff in its returns and challenged by the 
Department of Taxation, his opinion contains the following: 


Not a penny is in this $140,000 or $148,000 for the company’s 
injury due to the psychological effect on the shareholders and 
the ‘market’ which in all probability would be created if a 
and nationally known corporation engaged in the child’s play 
of mailing out tax notices aggregating ‘two pence’ apiece or copi- 
ous refunds of less than a it = ae arom, | incidentally, the nuisance 
to the corporation of keeping track in its bank balance of checks 
of infinitesimal value, which irate or busy stockholders probably 
would never take the trouble to cash. Can one imagine a ‘secu- 
rity’ holder going into a bank—whether the Chase National of 
New York or the Farmers Bank of Podunk—and presenting a 
check for two cents? Is there any doubt, if he did so, that he as 
well as the corporation would be greeted with either derision or 
a good-natured gibe at best? 


5® Judge Reis’ opinion states: 

So, we repeat, when a corporation actually has netted more income tax 
money to the State of Wisconsin than it would have by adopting a foolhardy 
and costly course—is it not a grotesque outcome when the corporation d 
told that it owes the State income taxes because of its wise and economical 
policy? 

*° Household Finance Corp. v. Dept. of Taxation, 260 Wis. 536, 51 N.W.2d 
558 (1952). 
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These unmeasurable things have not been given a value in this 
case." 


This pungent criticism also gives judicial recognition to the serious 
problem of stockholder reactions to the tax. One large Wisconsin 
corporation®™ set up a special stockholder relations department in an 
effort to cope with the problem. It received a steady stream of letters 
from out-of-state shareholders objecting to the tax.** Many share- 
holders were more angry with the principle of Wisconsin taxing their 
incomes, than with the amounts of tax,** and announced that they 
were selling their shares. 

These reactions to the tax worked to the economic detriment of 
the corporation in other tangible ways. The company found that the 
proportion of its stock owned by fiduciaries was less than that of 
comparable out-of-state corporations. The company was advised 
by underwriters in connection with a preferred stock issue that it 
would have to increase its dividend rate by at least one-quarter of 
1% unless it agreed to absorb the tax.*? The company had even more 
tangible proof of the capital raising difficulty engendered by the tax 
when many holders of its convertible preferred (on which the tax 
was absorbed) exercised their privilege to receive common stock, and 
then promptly sold their shares after receipt of their first dividend 
with the tax taken out.®* 

Other companies had similar experiences with the tax deduction, 
and the reaction of out-of-state investors was quite understandable. 
People with capital are tax conscious, and will react unfavorably 


6! See note 69 —. 
* The Allis-Chalmers Mfg. Co. 
* One shareholder of the Allis-Chalmers Mfg. Co. wrote in and asked, 
“What is PRIVILEGE dividend tax?” 
a should non-residents of Wisconsin pay this tax?” 
“A PRIVILEGE?” 
, “Another stockholder wrote: 

“This is a very unjust tax on the money I have invested in your Company 
to give employment to the residents of the State and other benefits the citizens 
of the State derive from the Company.” 

% “Since the Allis-Chalmers Mfg. Co. will not absorb the Wisconsin privilege 
tax I am giving orders to have all of my stock sold immediately.” 
%® As of February, 1951 the stock of the companies listed below was held by 
fiduciaries in the following respective proportions. 
International Harvester Company 15.0 
Union Carbide & Carbon Company 17.2 
Monsanto Chemical Company 19.5 
Allis-Chalmers Mfg. Co. 6.5% 
*? Presentation of the corporation to the Joint Committee on Finance—Wis- 


consin ape. 

*8 The Company received numerous letters from shareholders who had recently 
received common stock in exchange for their convertible preferred, advising the 
corporation that they were selling the shares. 

*® Some corporations, of course, minimized the problem by absorbing the tax. 
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against attempts of a foreign state to reach “‘their income.”’ Since a 
good share of the financing for Wisconsin companies comes from the 
eastern seaboard, the tax added to the financing burden of some 
domestic corporations is quite out of proportion to the revenues which 
it produced for the state. 

The statute proved equally burdensome to the taxing authorities 
who were charged with administering the law. The volume of litiga- 
tion which it occasioned required an inordinate amount of time and 
labor by the state’s tax attorneys in proportion to the yield in revenue. 
The analysis of surplus accounts of foreign corporations and the ap- 
plication of apportionment factor, and the other problems resulting 
from the tax imposed a heavy task upon the time of the Wisconsin 
Department of Taxation; so that some state officials felt that the tax 
was hardly worth the effort involved.”° 

The objections of the taxing authorities, however, were not solely 
temporal ones. Thoughtful and sincere men in the Department were 
also concerned with the disrespect for the state’s other tax laws which 
the privilege dividend tax engendered.” Much official time was con- 
sumed in explaining the law to affected taxpayers, but the Depart- 
ment was unsuccessful in coping with unfavorable attitudes created 
by the tax. These unfair but prevalent attitudes hampered the Wis- 
consin Department of Taxation in the balance of its tax work. 

Both individual shareholders and officials in other states came to 
regard the Wisconsin tax system as unwise and unfair.”* Notwith- 
standing the contrary opinions of the United States Supreme Court, 
non-resident officials inclined to the belief that Wisconsin was trying 
to over-reach its legitimate area of taxation, and to assess non-res- 
idents, whose tax dollars were sorely needed at home. Consequently, 
no Wisconsin tax officials opposed the repeal of the statute before the 
1951 Legislature. 

V. ConcLusion 


The Wisconsin Privilege Dividend Tax was successful in its limited 
objective. It raised revenue from investors without disturbing the 
longstanding exemption of certain dividends under the Wisconsin 


7 The problems of explaining and litigating the tax consumed a deal of 
the time of the department. The former necessity of analyzing surplus also con- 
sumed much time. 

™ The Department also received letters from irate non-resident shareholders 
with respect to the tax. 

72 One shareholder advised the Allis-Chalmers Mfg. Co. that, 

“If the State feels I should be penalized for investing my money in a Com- 

y domiciled in the State, I intend to sell the stock I own just as soon as 

it attains the price I paid for it and never again will I put any money in a 
Company in the State of Wisconsin.” 
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income tax law. The constitutionality of the measure was sustained 
despite repeated tests in the courts. Within the framework of this 
limited purpose, the law was an ingenious piece of legislative drafts- 
manship. 

The tax was less than successful, however, when judged by the 
practical principles of taxation apart from the political and historical 
factors which produced it. Every revenue measure withdraws money 
from circulation, and imposes burdens of computation and collection. 
Therefore, every tax measure places some burden upon a state’s 
economy, and tends to arouse opposition and annoyance. Neverthe- 
less, the privilege dividend tax must be regarded as unsuccessful be- 
cause it aroused opposition, annoyance, controversy and litigation 
to a degree wholly out of proportion to the revenues it produced. This 
tax failed completely to “pluck the most feathers with the least 
squawk.’’” 

But, perhaps the Wisconsin Supreme Court gave the tax its most 
fitting epitaph in the recent Household Finance case, when the court 
said: 

The wisdom of a tax and the deductions that can be made in 
computing taxes are wholly within the province of the legisla- 
ture. 

7 Courtesy Edward Colbert, Finance Minister to Louis XIV. 

™ See note 60 supra. 
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Alter Ego, Life Insurance and Taxes! 
By George J. Larxrn* 


The ghost of alter ego frequently haunts lawyers and life under- 
writers who seek to protect a corporation through insurance on the 
life of its sole or controlling stockholder. Quaere: Is the ghost real 
or imaginary? 

The concern of the lawyer and the underwriter is basically with 
the vast majority of individually owned or controlled corporations 
engaged in bona fide business activities. They are not concerned with 
those relatively few corporations created to serve only the special, 
insubstantial, personal purposes of the stockholder, or solely as a 
device for tax minimization. 

Jones Clothiers, Inc., is typical of the vast majority. Mr. Jones 
owns all but qualifying shares. The corporation has been in business 
for four years. It has a ten year lease on its store premises. There 
are seven employees. Its annual gross sales approximate $185,000, 
and its net profits, before taxes, approximate $25,000. It carries sub- 
stantial inventories, and some accounts receivable. It uses bank fi- 
nancing at various seasons of the year. Mr. Jones is obviously the 
“spark plug’’ of the organization. The net worth of the corporation 
is $40,000. 

The Brown Iron & Foundry Corporation is also typical. Mr. Brown 
owns 85% of the outstanding shares. The remainder is owned by 
his wife and children, and by a few employees. The corporation has 
been in existence for thirty years. It has seventy employees, depart- 
ment heads, and executives. Although Brown has developed execu- 
tives of ability and stature, he completely controls and directs the 
affairs of the corporation: The gross sales exceeded $4,000,000 last 
year and its profits approximated $275,000. It has substantial invest- 
ments in heavy equipment, machinery and real estate. The book 





t This article is reprinted with the permission of Tae JouRNAL OF THE AMER- 
ICAN Society OF CHARTERED Lire UNDERWRITERS in whose December 1952 issue 
it first appeared. 

* Mr. Laikin is engaged in the practice of tax law in Milwaukee. He was 
formerly a Special Assistant to the Attorney General of the United States han- 
dling governmental tax problems and litigation for the Tax Division of the De- 
partment of Justice, Washington, D.C. Mr. Laikin is a member of the Bars 
of Wisconsin, Illinois, the District of Columbia, and the United States Su e 

He is tax counsel for the Wisconsin State Association of Life Under- 
writers and the Milwaukee Association of Life Underwriters. 

Mr. Laikin wishes to gratefully acknowledge the assistance of his associate, 
John D. Cahill, in the preparation of this article. 





94 WISCONSIN LAW REVIEW [Vol. 1952 


value of Brown’s holdings approximates $850,000. The bulk of Brown’s 
estate consists of his shares in the corporation. Key executives are 
becoming concerned with the future of the corporation and their 
own positions in the event of Brown’s death. 

These two corporations, typical of corporations whose number is 
legion, have been alerted! to the great protection which life insurance 
can provide against the impact of death. They have been made 
aware of the service it can perform in providing funds for the retire- 
ment of the shares of a deceased stockholder under Section 115 (g) 
(3) of the Internal Revenue Code, or under a conventional stock 
retirement agreement.? But, there are those* who hold that where 
a corporation’s shares are owned or largely controlled by a single 
individual it may not protect itself with insurance on his life because 
the ghost of alter ego will haunt it—because there are dangerous and 
costly tax implications. They point to the spectre lurking in the estate 


tax regulations.‘ 


1 The relatively new Sec. 115(g)(3), I.R.C. has stimulated considerable interest 
in the problem. It permits, in specified situations, the estate of a deceased stock- 
holder to sell shares to the corporation to raise funds for death tax purposes 
without danger that the amount for which the shares were redeemed would 
constitute dividends taxable as ordinary income. 

Great stimulation has also resulted from Emeloid Co. v. Commissioner, 189 
F.2d 230 (3rd Cir. 1951) where the court said (page 233): 

What eorpeneto purpose could be considered more essential than key man 
insurance? The business that insures its buildings and machinery and auto- 
mobiles from every possible hazard can hardly be expected to exercise less 
care in protecting itself against the loss of two of its most vital assets— 
managerial skill and experience. In fact, the government has not seriously 
contended here that key man insurance is not a proper corporate purpose. 

We need not, however, rest this decision on the state of the record in the 
absence ool trust - nat, a0 it is Ne Pre least maonrnent with the 
purpose originally underlying the purchase of the insurance. The trust was 
oy to implement that original purpose, and, at the same time, add a 
further business objective, viz., to provide for continuity of harmonious 
management. Harmony is the essential catalyst for achieving good manage- 
ment; and good management is the sine gua non of long-term business suc- 
cess. Petitioner, deeming its management sound and harmonious, conceived 
of the trust to insure its continuation [i.e., the continuation of the business]. 
Petitioner apparently anticipated that, should one of its key stockholder- 
officers die, those beneficially interested in his estate might enter into active 
participation in corporate affairs and possibly introduce an element of fric- 
tion. Or his estate, not being bound by contract to sell the stock to petitioner, 
might sell it to adverse interests. The fragile bark of a small business can be 
wrecked on just such uncharted shoals. 

? For a full discussion of survivor-purchase agreements see Larkin, Deatu, 
Taxes AND Your Business (1948). 

3 Foosaner, When Are Life Insurance Premiums Paid Indirectly? 1 THe JouRNAL 
OF THE AMERICAN SocieTY OF CHARTERED Lire UNDERWRITERS 369 (June 
1947); Paut, Feperau Estate anp Girt TaxaTIon 364 (1946). 

* With respect to the income tax, Sec. 22(b)(1), I.R.C. erally .exempts 
from the tax the —-? of life insurance paid by reason of the death of the 
insured, whether the Pao tey is an individual, a trust, a partnership, or a corpora- 
tion. Regs. 111, Sec. 29.22(b)(1)-1. Where a corporation is the owner of the pol- 
icies and is the beneficiary thereof the insurance premiums are not deduetible— 
Sec. 24(a)(4), I.R.C.; Regs. 111, Sec. 29.24-3. 
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Treasury Regulations 105, Sec. 81.27, discussing that portion of 
Sec. 811(g)(2), I.R.C.5 which provides that there will be taxed in the 
estate of a decedent the proceeds of any insurance on his life with 
respect to which he paid premiums, directly or indirectly, or possessed 
incidents of ownership, states: 


. .. The purchase of insurance upon the life of the decedent is 
attributed to the decedent even though the premiums, or other 
consideration, are paid only indirectly by the decedent. As thus 
used, the phrase ‘paid indirectly by the decedent’ is intended to 
be broad in scope . . . A decedent similarly pays the premiums 
or other consideration if payment is made by a corporation which 
is his alter ego. .. . 


The same Regulations further provide: 


For the purpose of this Section [811 (g)(2) I.R.C.] the term 
‘incidents of ownership’ is not confined to ownership in the tech- 
nical legal sense. For example, a power to change the beneficiary 
reserved to a corporation of which the decedent is a sole stock- 
holder is an incident of ownership in the decedent. 


The difficulties are several: What does the regulation relating to 
alter ego mean? Having determined its meaning, is it valid? Is the 
proviso that a sole stockholder has incidents of ownership in corporate 
owned policies on his life valid? 

Alter ego is not defined in the Internal Revenue Code—in the 
Treasury Regulations, or in any published ruling. The term is not 
found in the index of any of the standard tax publications.* More- 


5 Sec. 811(g)(2), I.R.C., provides: 


RECEIVABLE BY OTHER BENEFICIARIES—To the extent of the 
amount receivable by all other beneficiaries as insurance under policies upon 
the life of the decedent (A) purchased with premiums, or other considera- 
tion, paid directly or indirectly by the decedent, in proportion that the 
amount so paid by the decedent bears to the total premiums paid for the 
insurance, or (B) with respect to which the decedent Bsns at his death 
any of the incidents of ownership, exercisable either — or in conjunction 
with any other person. For the purposes of clause (A) of this paragraph, if 
the decedent transferred, by assignment or otherwise, a policy of insurance, 
the amount paid directly or indirectly by the decedent shall be reduced by 
an amount which bears the same ratio to the amount paid directly or indi- 
rectly by the decedent as the consideration in money or money’s worth re- 
ceived by the cee for the transfer bears to the value of the policy -” the 
time of the transfer. For the purposes of clause (B) of this paragraph, the 
term ‘incident of ownership’ does not include a Pegg interest. 
®RaBKIN AND JOHNSON, FEDERAL INCOME, AND Estate TAXaTION 
(1945); P-H 1952 Feperat Tax Service asta), "CCH 1 1952 Sranparp Fep- 
BRAL Tax Reporter (1952); CCH 1952 Feperat Estate anp Girt Tax Re- 
PORTER (1952); Mertens, Law or Feperau Income Taxation (1943); Pavt, 
Freperau Estate anp Girt TaxaTIon (1942); Paut, FepERAL Estate anD Girt 
Taxation (1946 Su cong el Consoniparep InpDEXx TO ProcEEpINGs oF NEw 
Yorx UNIVERSITY Srxtu, SEVENTH AND E1cHTH ANNUAL INSTITUTES ON 
FEDERAL TAXATION (1950). 
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over, a diligent search has failed to reveal a single reported tax case 
in which the term alter ego is used. 

The Committee Reports’ with respect to the Revenue Act of 1942, 
which enacted the provision relating to indirect payment of premiums, 
gives a clue as to intention, but not as to definition. The reports 
state® that by this provision it was ‘intended to prevent avoid- 
ance of the estate tax and [it] should be construed in accordance with 
this objective.’’ Among the examples given is: “‘A decedent similarly 
pays the premiums or other consideration if payment is made by a 
corporation which is his alter ego. . . .’’ The regulations restate this 
example verbatim. 

Clearly, therefore, it cannot be determined whether the regulations 
are valid and should act as a deterrent to corporate owned life insur- 
ance until the meaning of ‘“‘alter ego corporation’’ is ascertained— 
until the circumstances under which the corporate entity will be 
disregarded are ascertained; for, obviously, the regulations require 
that the distinction between the corporation and its stockholder be 
ignored in the instances postulated therein. 

Alter ego, a phrase long known in corporation law, is an expression 
of convenience, not of basic legal doctrine. It is used to describe a 
situation wherein the corporation may be disregarded and its acts 
considered as the acts of one or more stockholders, officers or directors. 
Thus, Corpus Juris Secundum’ states: 


Where the director or officer is the alter ego of the corporation, 
that is, where there is such unity of interest and ownership that 
the separateness of the individual and the corporation has ceased 
to exist, and the facts are such that an adherence to the fiction 
of separate existence of the corporation would sanction a fraud 
or promote injustice, such director or officer will be held liable 
for the obligations of the corporation. 


Corpus Juris Secundum further states:! 


It must appear not only that the corporation is controlled and 
influenced by one or a few persons, but, in addition, it is nec- 
essary to demonstrate that the corporate cloak is utilized as a 
subterfuge to defeat public convenience, to justify wrong, or to 
perpetrate fraud." 


7 H.R. Rep., No. 2333, 77th Cong. 2nd Sess. 162 (1942), 1942-2, Cum. Bull. 
big Sen. Rep. No. 1631, 77th Cong. 2nd Sess. 235 (1942), 1942-2, Cum. Bull. 


* 1942-2, Cum. Bull. 491, 677. 
*19 C.J.S. 264 (1940). 
10 18 C.J.S. 378 (1939). 
1 BALLANTINE CORPORATIONS, 311 (1946) states: 
It is frequently contended that a pay | corporation has been so con- 
trolled and dominated by its parent as to e the latter responsible for its 
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Thus, alter ego suggests sham, fraud, deceit, and imposition—a 
disguise for personal activity,'*—but alter ego is not synonymous with 
control—even complete control. The former requires that the cor- 
porate entity be disregarded; the latter does not. This distinction is 
forcefully made in General American Life Ins. Co. v. Anderson, 46 F. 
Supp. 189 (D.C. W. D. Ky. 1942)" as follows: 


It must be borne in mind that there is a clear distinction be- 
tween exercising domination or absolute control over the affairs 
of a corporation and in being the alter ego of the corporation. 
A person may be able to have the corporation do his bidding, 
this is not unusual where a majority of the stock is owned or 
controlled, but the ability to make a corporation perform in a 
certain way does not automatically obviate the necessity of first 
having its record authorize the commitment .. . A great many, 
if not a majority, of corporations, both great and small, are con- 
trolled by some one personality. There is a vast difference be- 
tween controlling the corporate will and bodily supplanting the 
corporation. . . 

The proof must be preponderant that the ement and 
control of the affairs of the corporation have been abdicated to 
such an extent that those dealing with its active manager were 
deceived into believing that his authority was supreme. 


If, then, alter ego in the general field of corporation law resolves 
itself into the problem of when the corporate entity should be dis- 





contracts and torts. Unfortunately it has not been found possible to lay down 

any definite test or formula as to when the usual immunity of the controlli 

shareholder will be lost, but the courts have employed illusory terms an 
theories to express the results at which they arrive. The formulae most 
commonly invoked as to parental liability, as well as in various other classes 

of cases, are (1) agency; (2) instrumentality; (3) identity or alter ego; (4) 

fraud, abuse of control or inequitable use of the separate entity privilege. 

12 A leading state case considering alter 9°, Watson v. Commonwealth Insur- 
ance Co. of New York, 8 Cal.2d 61, 68, 63 P.2d 295, 298 (1936) states: “The two 
requirements are that there be such unity of interest and ownership that the 
separate personalities of the corporation and the individual no longer exist and 
that adherence to the fiction of separate existence would, under the circum- 
stances, promote fraud or injustice.’’ See also Kohn v. Kohn, 95 Cal.App.2d 708, 
214 P.2d 71 (1950) where a property settlement was entered into by husband 
and wife. The husband then changed his business into a corporate form for the 
purpose of enabling him to contend that the corporation’s income was not his 
personal income and thus reduce the amount he was required to pay under the 


property settlement. The court refused to ize the separate existence of the 
corporation for this purpose. Significantly, the husband argued that “By 
to income tax cases . . . the use of the corporate form to minimize payments is 


unobjectionable.” The California court held, however, that “. . . there is little 
similarity between tax cases where the proceedings are in invitum and contract 
obligations.” The latter case, of course, suggests that a court should be more 
hesitant to find alter ego in a tax case than in a non-tax situation, e.g., a contract 
situation. 

13 A ff’'d, 141 F.2d 898 (6th Cir. 1944); cert. denied 323 U.S. 798, 65 Sup. Ct. 554 
(1945). Although in this case the court found that the stockholder in issue did 
not dominate or exercise complete control, nevertheless, in discussing the ap- 
plicable law, it made the distinction quoted as dicta. 
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regarded—of when ‘‘the affairs of the corporation have been abdicated 
to such an extent’’ that others dealing with the active manager 
would be subject to deception, imposition and fraud,—does not the 
correlative problem of the tax law simply become: when shall the 
corporate entity be disregarded for tax purposes? It is submitted that 
for tax purposes, a corporation is the alter ego of its stockholder, 
or stockholders, and should be disregarded, only when there is no 
business purpose for its separate existence—when its business activity 
is so insubstantial and so indistinguishable from that of its stockholder 
or stockholders that to recognize its separate existence for tax pur- 
poses would open the door to tax evasion. Clearly, the typical cor- 
porations with which this paper is concerned, cannot be so character- 
ized. 

In tax matters the general rule is that a corporation will be re- 
garded as a legal entity entirely separate and distinct from those 
who own and control it.’ The Internal Revenue Code, by providing 
separate tax systems for individuals and for corporations, recognizes 
corporations as separate juristic entities.* Each is taxable on its own 
income; the corporation on the income which is earned by it in con- 
ducting the corporate business, and the stockholder upon the income 
which he derives from it. 

Many tax cases have dealt with the problem of recognizing or 
disregarding the corporate entity. The now classic rule, the dis- 
tillation of many cases, is as stated by the Supreme Court in Moline 
Properties, Inc. v. Commissioner."* 


The doctrine of corporate entity fills a useful purpose in business 
life. Whether the purpose be to gain an advantage under the 
law of the state of incorporation or to avoid or to comply with the 


4 Mertens, 10-A Law or Feperat Income Taxation, § 61.07; Lynch v. 

yey Ne U.S. 339, 344, 38 Sup. Ct. 543, 545 (1918) where the Court stated 

, that “ stockholder is, in the ordinary case, a different entity from the cor- 
poration...” 

4 The separation of the corporation from its stockholders and officers is re- 
flected by the Internal Revenue Code and is demonstrated by special provisions 
relating to transactions between a corporation and its stockholders, such as 
illustrated by Sec. 24(b)(1)(B), I.R.C. which disallows losses between stock- 
holders and corporations under certain circumstances, and Sec. 24(c), I.R.C. 
which disallows deductions for amounts due officers and stockholders unless paid 
within the specified time. Such examples emphasize the intention not to confuse 
the stockholder with the corporation in tax matters. 

% 319 U.S. 436, 63 Sup. Ct. 1132 (1943). The facts here were: Petitioner cor- 
poration was organized in 1928 by Thompson as a security device, suggested by 
the mortgagee of certain property. Thompson conveyed the property to the 
corporation in return for all the stock, and transferred the stock to a trustee as 
security for several loans. The loans were repaid, and eventually some of the 
property was sold by the epee. at a profit. The corporation paid a tax on 
this profit, as assessed, and then asked for a refund on the ground that the profit 
should be taxed to Thompson individually and not to the corporation. 
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demands of creditors or to serve the creator’s personal or un- 
disclosed convenience, so long as that purpose is the equivalent of 
business activity or is followed by the carrying on of business by the 
corporation, the corporation remains a separate taxable entity. 
[italics supplied.] 


The exception to this general rule was also stated by the Court in 
Moline Properties, as follows:" 


In general, in matters relating to the revenue, the corporate form 
may be disregarded where it is a sham or unreal. In such situa- 
tions the form is a bald and mischievous fiction. 


This follows the rule previously enunciated in Gregory v. Helver- 
ing'® and Higgins v. Smith.'® In the Gregory case, the Supreme Court 
disregarded the corporation as a separate entity because it involved 
‘«. . . an operation having no business or corporate purpose—a mere 
device which put on the form of a corporate reorganization as a dis- 
guise for concealing its real character. . . .’’?° 

While it is neither illegal nor immoral to so organize one’s affairs 
as to minimize Federal taxes, the ‘‘business purpose’’ concept is not 
satisfied where the only object is tax savings. Thus, in National 
Investors Corporation v. Hoey, 144 F.2d 466 (2nd Cir. 1944), the 


17 319 U.S. at 439, 63 Sup. Ct. at 1134 (1943). 

18 293 U.S. 465, 55 Sup. Ct. 266 (1934). The facts here were: petitioner held 
all of the stock of United Moi Corporation, which held, among its assets, 
100 shares of Monitor Securities Corporation. She wanted to transfer these shares 
to herself in order to sell them for her individual profit, and in order to do this 
without taking a dividend from United Mortgage, she effected a reorganization 
organizing a new corporation, “The Averill Corp.” United Mortgage transferred 
the Monitor stock to Averill, and all of the Averill stock was issued to petitioner. 
Six days later Averill was dissolved and liquidated, and its assets, the Monitor 
stock, were distributed to petitioner. 

19 308 U.S. 473, 60 Sup. Ct. 355 (1939). The facts here were: Smith was the 
sole stockholder of a corporation which he used for the purposes of transfers to and 
from himself when such dealings would offer income and possible estate tax advan- 
tages. The Court refused to recognize a loss on such transactions as an allowable 
deduction, — that although an actual corporation existed, Smith had such 
complete control of the corporation that there was not enough “substance” in 
the sales to determine a loss which is deductible. 

20 In North Jersey Tile Insurance Co. v. Commissioner, 84 F.2d 898 (8rd Cir. 
1936) where a separate corporation was organized solely to hold title to real 
estate under a fictitious name in order to serve the convenience of its parent, the 
separate existence of the new corporation was disregarded. But, the reasoning of 
the case was overruled by Moline Properties v. Commissioner, supra, and is one 
of the cases (it has been suggested) giving rise to the conflict in decisions on the 
basis of which certiorari was granted in Moline Properties v. Commissioner. Thus, 
it as f be questioned whether North Jersey Title Insurance Co. v. Commissioner 
would be similarly decided today. The probability is that it would now be ruled 
that the holding of title to real estate to serve the financial purpose of the parent 
corporation constitutes sufficient business purpose to warrant recognition of the 
separate entity. See also Inter State Transit Lines v. Commissioner, 319 U.S. 
590, 63 Sup. Ct. 1279 (1943) where the Court refused to disregard the separate 
existence of a California corporation organized solely to enable the parent cor- 
poration to do that which it could not otherwise do under California laws. 
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Court, in discussing Gregory v. Helvering and its relationship to this 
problem said: 


. . [Gregory v. Helvering] has sometimes been understood to con- 
tradict the doctrine that the motive to avoid taxation is never, 
as such, relevant. In fact it does not trench upon that doctrine; 
it merely declares that to be a separate jural person for purposes 
of taxation, a corporation must engage in some industrial, com- 
mercial or other activity besides avoiding taxation; in other 
words, that the term ‘corporation’ will be interpreted to mean a 
corporation which does some ‘business’ in the ordinary meaning; 
and that escaping taxation is not ‘business’ in the ordinary mean- 
ing. 

It is submitted that Jones Clothiers, Inc., and Brown Iron & 
Foundry Co., and thousands of similar businesses owned or con- 
trolled by one man—virtually all of them—come within the general 
rule which requires full recognition, and not within the exception 
which requires that the corporate entity be disregarded. They are 
corporations which engage in business in accordance with the estab- 
lished legal, business and economic practices of our times. 

These conclusions are not affected by the number of stockholders 
which a corporation has. The number of stockholders, per se, is 
irrelevant to alter ego. This is true not only with respect to basic 
corporate law, but also, it is submitted, with respect to tax law. The 
statutes of a number of states permit corporations with one stock- 
holder;”! in others, it is the common, recognized, legal practice to 
have the necessary additional individuals hold only qualifying shares, 
thus in effect permitting the corporation to remain owned and con- 
trolled by one man. The general rule of corporate law is set forth by 


Ballantine,” as follows: 


American law has generally recognized that a one-man company 
is not per se invalid. The owner of a business may incorporate 
himself or his business, with the aid of clerks as incorporators, 
cause the issue of all the shares to himself in payment for the 
business, issue a few qualifying shares to members of his family 
to enable them to act as dummy directors, and the business may 
be carried on by the corporation much as before, except for the 
corporate name, corporate records and the theoretical manage- 
ment by the board of directors. The limited liability is not lost 
merely because of the ownership of all of the shares or because 
of the control by the sole shareholder. But, it may be forfeited 
if he confuses corporate affairs and assets with his own, or does 
not keep clear, to the persons with whom he deals, his dual ca- 


( on for example, Wis. Star. § 180.44 (1951), Mica. Comp. Laws § 450.3 
1 


2 BALLANTINE, Corporations 300 (1946). 














January] ALTER EGO, LIFE INSURANCE AND TAXES 101 


pacities, or is guilty of abuse or bad faith in the exercise of his 
control. 


The rule in tax cases is essentially the same—a corporation does 
not lose its separate tax status because it has only one stockholder. 
Thus, the Supreme Court in Burnet v. Commonwealth Improvement 
Co.* pointed out: “The fact that . . . [the corporation] had only one 
stockholder seems of no legal significance.’’ The number of stock- 
holders is a neutral factor in determining whether the corporate 
entity should be disregarded. Similarly, the degree of supervision or 
control to which a corporation is subject is a neutral factor. National 
Carbide Corp. v. Commissioner, 336 U.S. 422 (1949). The actions of 
the Board of Directors, however much they may be dictated by a 
sole stockholder, constitute the action of the corporation and not of 
the stockholder. This cannot be gainsaid by characterizing the Di- 
rectors’ decisions as serving only to formalize the desires of the stock- 
holder. Likewise, the actions of an officer or employee of a corpora- 
tion are no less the actions of the corporation because that person is 
the sole or majority stockholder. These are truisms not only of gen- 
eral corporate law, but of tax law as well. 

The United States Supreme Court in National Carbide Corp. v. 
Commissioner, supra, has laid the issue of degree of ownership and 
control to rest; it is no longer a factor where a corporation meets the 
business purpose test. The facts were these: National Carbide was the 
wholly owned subsidiary of Airco; there were no other stockholders. 
They entered into an arrangement whereunder virtually all of the 
income of National Carbide was to be turned over to Airco, and 
National Carbide paid income taxes only on the income retained. 
Upon audit of its tax returns, the government took the position 
that the money which National Carbide turned over to its sole stock- 
holder, Airco, was taxable to the subsidiary which earned it and not 
to its parent. Airco, however, contended that since it was the sole 
stockholder, the distinction between it and its subsidiary should be 
disregarded, and the latter’s income should be taxed to Airco.% The 
Supreme Court upheld the government’s contention and refused to 





%8 287 U.S. 415, 53 Sup. Ct. 198 (1932). 

% Among cases saying that ownership of all of the stock of a corporation by a 
single individual is a neutral factor in deciding whether or not corporate entity 
should be di ed are: Webber v. Knox, 97 F.2d 921 (8th Cir. 1938) and 
Nadi Francis Wheeler v. Commissioner, P-H 1943 T C Mem. Dec., 43,277. 

% Note that this is the reverse of the manner in which the issue is usually raised. 
It is the government which usually contends that the two entities are one and 


the taxpayers who contend that they are ——_ But here the A preny oa 
contended that the two were separate and taxpayers contended that they 


were one. 
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tax the subsidiary’s income to Airco notwithstanding the fact that 
Airco owned all of its stock and completely dominated its activities 
in each and every detail. It said: 

So far as control is concerned, we can see no difference in 
principle between Airco’s control of petitioner and that exercised 
over Moline Properties, Inc., by its sole stockholder. Undoubtedly 
the great majority of corporations owned by sole stockholders 
are ‘dummies’ in the sense that their policies and day to day 
activities are determined not as decisions of the corporation but 
by their owners acting individually. We can see no significance 
[in this]... . We reversed the Board of Tax Appeals in Moline 
Properties in the face of its findings that ‘Full beneficial owner- 
ship was in Thompson [the sole stockholder] who continued to 
manage and regard the property as his own individually.’ 


The Court further stated: 


Complete ownership of the corporation, and the control pri- 
marily dependent upon such ownership . . . are no longer of 
significance in determining taxability. 

Even the Tax Court in the National Carbide case—the decision 
which was reversed by the Supreme Court—recognized that: “. . . 
mere ownership by one corporation of all of the stock of a subsidiary 
does not of itself merge the two corporations or create the relation- 
ship of principal and agent between them... .”’ 

If, then, the degree of stock ownership or control is of no signifi- 
cance, and since for tax purposes the corporate entity must be rec- 
ognized whenever the corporation meets the business purpose test, 
it must be concluded that the alter ego reference in the regulations 
refers only to a situation wherein the corporate entity must be dis- 
regarded because the business purpose test has not been met. As so 
limited, the regulations are probably valid; but, by the same token, 
they are clearly inapplicable to that vast category of corporations 
with which this paper is concerned.”” 





%* National Carbide Corp. v. Commissioner, 8 T.C. 594 (1947). 

27 Randolph Paul is often cited for a contrary conclusion: PauL, FEDERAL 
Estate AND Girt Taxation 364, § 10.36 (1946 Supplement). He states: “An- 
other mechanism for indirect payment is the corporate device. Here again the 
courts are urged to stand firm 7 avoidance or methods which lend them- 
selves to the evils of avoidance. The Committee Reports attribute payment to 
the decedent if they are ‘made by a corporation which is his alter ego.’ The pre- 
mium payment test is thus brought into the domain represented by Higgins v. 
Smith (308 U.S. 473). It does not follow that the corporate shares must be con- 
centrated entirely in the decedent or that the corporation must be a shell devised 
to circumvent the tax burdens which would otherwise attach. The dominant 
question should be whether the decedent controls the corporation and accom- 
plishes his objectives through corporate action. For example, ownership of 51% 
of the shares might suffice to characterize the corporation as the decedent’s 
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Upon similar reasoning, the proviso of the regulations that “... a 
power to change the beneficiary reserved to the corporation in which 
the decedent is a sole stockholder is an incident of ownership in the 
decedent”’ is in clear contradiction of established principles of general 
corporate law as well as of tax law, and is invalid. It cannot be sus- 
tained in light of National Carbide. Actually, this provision can have 
little meaning when it is recognized that any stockholder owning or 
controlling a majority of the shares—as little as 51%—can dominate 
a corporation. Perhaps it was intended by this provision to relate 
“incidents of ownership’”’ to alter ego; to say that alter ego, in life 
insurance situations, would exist where a corporation was owned by a 
sole stockholder. But, this would be contrary to established law. 

It is recognized that the cases cited involve the income tax, whereas 
the regulations under consideration involve the estate tax. However, 
these cases suggest general principles of law with respect to corporate 
problems and alter ego which, it is submitted, apply to the estate tax, 
as well as to the income tax. Actually, there are no cases in which 
these specific provisions of the regulations have been interpreted. 
This may be due to the fact that the government recognizes that the 





alter -. The fact that the corporation is irrevocably designated as beneficiary 

should not necessarily lead to the conclusion that the corporation is paying in 

its own behalf rather than that of the decedent. Although the proceeds pass into 

the corporate coffers, control over the proceeds is in effect retained by the dece- 

pronek because of his ownership of the shares, which are transmitted by him at 
ea: Tad 

Foosaner, writing on When Are Life Insurance Premiums Paid Indirectly?, 1 
Tue JouRNAL OF THE AMERICAN Society oF CHARTERED Lire UNDERWRITERS 
(June 1947), touches upon the Regulation and the issue of alter ego and states 
(page 374): 

When is a corporation an insured’s alter ego? Where 100% of the stock 

of a close corporation is owned by an i , Such co tion, as a matter 

of law, is considered to be the insured’s alter ego. If this could also be found 
to be true where the insured owns 99%, 95%, or 90% of the corporation’s 
outstanding stock, then how far are we to go in our alter ego construction? 

If the insured owns only 80% of the stock, and the remaining 20% of these 

a holdings are owned by his spouse and son over whom he possesses 

full control, does this, or does this not present an alter ego situation? 

Paul and Foosaner do not recognize that alter is not the equivalent of sole 
ownership or domination. They do not recognize that alter ego involves situations 
of fraud, imposition, deceit, inequity, etc. In any event, it is not the Jaw that 
the degree of ownership or control by itself determines alter ego. Foosaner’s state- 
ment that alter ego exists wherever there is a sole or substantial stockholder 
follows the Regulations which, as indicated in the text, is contradicted by estab- 
lished law, particularly the National Carbide case, which refused to dis the 
corporate entity notwithstanding the existence of a sole stockholder and a com- 
=_ dominated and controlled subsidiary. The statements made by Paul and 

‘cosaner can be defended only if the corporation is not engaged in bona “1 
tax avoid- 


activity—a corporation which is sham and which has as its ole F 1 ere 
" ‘AXES 


ance. See Smith, The Disposition of Business Interests at D 


(December 1950). He says ‘‘The alter ego approach, however, should wa 
restricted to the incorporated pocketbook (compare Higgins v. Smith, 308 U.S. 
473) and should not be extended to an active business enterprise.” 
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regulations are very limited in scope. It may also be that taxpayers 
have so planned their affairs as to avoid a test. There are, however, 
a few cases which suggest that the regulations would not be upheld 
in a situation involving a typical business corporation and insurance 
acquired by it on the life of a key or sole stockholder. 

One such case, involving the estate tax, corporate entity, and life 
insurance is Wilson v. Crooks, 52 F.2d 692 (W.D. Mo. 1931). Here, 
the Kansas City Star Company paid the premiums on $625,000 of 
insurance on the life of Kirkwood, who owned over 50% of the com- 
pany’s stock. Some of the policies were payable to a trustee, who held 
all of the corporation’s stock under a financing agreement, and others 
were payable to Kirkwood’s estate. The beneficiaries—the trustee 
and the estate—under their respective policies, had agreed to turn 
over the insurance proceeds to other stockholders pro rata to enable 
them to purchase Kirkwood’s stock from his estate in the event of 
his death. The corporation, although it paid the premiums, was not 
to benefit in any manner from the proceeds of the insurance policies. 
At Kirkwood’s death the government contended that Kirkwood had 
indirectly paid the premiums on the insurance in the proportion 
that he owned stock in the corporation—thus, in effect, ignoring the 
corporate entity. The regulations in force at the time made premium 
payment the test as to estate tax liability. The incidents of owner- 
ship test was not in force. The Court decided against the govern- 
ment holding that the theory was untenable; that the corporation 
was a separate entity from any of its stockholders; and that a pay- 
ment by a corporation was in no sense a payment by the stockholders 
of the corporation. Presumably, had the incidents of ownership test 
been in the law at the time, the same result would have followed. 

Estate of Edward Doerken v. Commissioner, 46 BTA 809 (1942) 
deals with the same problem. Here Doerken and his wife each owned 
one-quarter of the outstanding stock of the company. It owned 
$100,000 of insurance upon his life. The company was the sole ben- 
eficiary and at all times had custody of the policies. It paid all pre- 
miums on them and took credit for the dividends paid thereon. It 
charged premium payments in its ledger to an expense account enti- 
tled “Life Insurance—Edward Doerken Expense.’’ During each year 
the increase in cash surrender value was transferred from the expense 
account to an asset account entitled “Life Insurance Policies—Ed- 
ward Doerken—Cash Value.’’ At the end of each year the remaining 
balance in the expense account was charged to profit and loss. When 
Doerken died, the government included the proceeds of the policies 
in his gross estate. It contended that the premiums were paid in- 
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directly by the decedent; that he had retained all legal incidents of 
ownership in the policies; and because payment of the premiums by 
the corporation amounted to gifts, additional compensation, or dis- 
tribution of corporate earnings, were made to him, or for his benefit. 
The Board of Tax Appeals rejected these arguments and refused to 
disregard the corporate entity both with respect to the income and 
the estate tax.”® 

Upon such cases as Doerken v. Commissioner and Wilson v. Crooks, 
it is submitted that the tax rules relating to recognition of the cor- 
porate entity in the income tax field would apply equally with respect 
to the estate tax. In any event, no cases holding or suggesting the 
contrary have been found. 

In analogous situations, although under obviously different tax 
structures, state courts have reached similar results. Thus, in Werthan 
v. McCabe, 164 Tenn. 611, 51 S.W. 2d 840 (1932), the decedent was 
the president of a corporation which owned insurance on his life. The 
corporation paid the premiums, had all of the incidents of ownership, 
and was the beneficiary of the policies. The court rejected the at- 
tempt by the state to tax the proceeds of the insurance under the 
inheritance tax laws as part of the decedent’s estate. It pointed out 
that the insured had no interest in the policies; that the insurance 
companies contracted with the corporation; that the insured “‘had 
not expended so much as one dollar for this insurance and had no 
interest in the policies or their proceeds.”’”* 

Doerken v. Commissioner and Wilson v. Crooks also illustrate the 
general rule that when a corporation takes out a policy on a share- 
holder’s life, retains the incidents of ownership, is the beneficiary, 





%* The pore case has bolstered the basic mesmning of Doerken v. Com- 
missioner and Wilson v. Crooks. Of aan other cases have recognized the im- 
apple Bide Hardware Co. 200 CS. 1 insurance. Among these are U.S. v. 
~ lee-Biddle Hardware Co., 265 U.S. 189, 44 Sup. Ct. 346 (1924) and Newell 
mmissioner, 66 F.2d 102 ‘(7th Cir. 1933). Some states by statute impliedly 
ssenutioe the importance of corporate life insurance by bestowing power or 
the corporation to buy insurance on lives of its officers. See for example Wis. 
Star. (1951) § 182. 201(9). 
2° On essentially the same facts the court in In re McGrath’s Estate, 191 
von) ~ 7 P.2d 395, 398 (1937), cert. denied 303 U.S. 651, 58 Sup. Ct. 749 
sai 
It is, therefore, in the very nature of — impossible for an estate or 
inheritance tax to be exacted with in which the decedent 
did not own or have some kind of rights at the time of his death, for in such 
case there is no transfer. 

. The death of McGrath added nothing to the company’s right to the 
proceeds of i policies, for the right was from the beginning complete and 
indefeasible 

Analogous cases are Martin v. yo 277 Ky. 199, 126 S.W.2d 445 (1939), and 
ne). of Revenue v. Lanham’s Administrators 8 Ky. 419, 128 §. W.2d 936 
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and pays the premiums thereon, the proceeds are not taxable in the 
estate of the decedent.*° 

Conversely, where the corporation is the owner of policies on the 
life of a stockholder, holds all the incidents of ownership, pays all 
of the premiums, and is itself the beneficiary, the premiums do not 
constitute taxable income to the insured stockholder." 

Paramount Richards Theatres v. Commissioner, 155 F.2d 602 (5th 
Cir. 1946) illustrates the latter principle and is sometimes cited to 
point out the danger of having corporate owned insurance upon the 
life of a stockholder. Here the premiums paid by the corporation 
were held to be taxable income to the insured stockholder. But, the 
stockholder had the right to cause the insurance proceeds to be paid 
directly to the members of his family. Thus, he clearly held incidents 
of ownership; he had certain rights of control. Under such circum- 
stances, the tax result was unavoidable. Corporate funds were being 
used for the benefit of the insured. The dollar value of such benefits 
was, therefore, subject to income tax in his hands. However, had 
Richards held no incidents of ownership, or if his family had not been 
named the beneficiary, but all of the benefits of the policies were for 
the corporation, which would remain the owner, the premiums would 
not have been taxable to Richards.” 

The question may be posed: May a stockholder be the alter ego of 
his corporation with respect to the insurance on his life but not its 
alter ego for other purposes? Is alter ego “divisible’’? It is submitted 
that it is not; that if a corporation satisfies the business purpose 
tests, it should not be disregarded as a separate juristic entity for any 
tax purpose. This thesis is borne out by Fontaine Fox v. Commissioner, 
37 BTA 271 (1938). Here, Fox, the cartoonist, had organized Rey- 

%© CLarK, TAXATION OF Lire INSURANCE AND ANNUITIES 243 (1941). 

4! Mertens, Law or Feperau Income Taxation § 8.06; Wuite, Business 
InsuRANCE 370 (1949). Of course, premiums paid by the corporation are not 
deductible by it where it owns the policies, is the benefici thereof, and the 
insured has no rights therein. Sec. 24 (a)(4), I.R.C.; Wilcox Investment Co. v. 
Commissioner, 3 TC 458 (1944); Atlas Heating and Ventilating Co. v. Com- 
missioner, 18 BTA 389 (1929). But, if by reason of a faulty insurance arrange- 
ment, the F soa wi are taxable to the insured as additional income, eee 
they would be deductible by the corporation. Brown Agency, Inc. v. Commis- 


sioner, 21 BTA 1111 (1931); N. Loring Danforth v. Commissioner, 18 BTA 1221 
(1930) ; but see Arthur R. Womrath v. Commissioner, 22 BTA 335 (1931). 

# Other cases illustrating this principle are: Bonwit v. Commissioner, 33 BTA 
507 (1935), rev’d 87 F.2d 764 (2nd Cir. 1937); Yuengling v. Commissioner, 69 
F.2d 971 (3rd Cir. 1934); M. W. Dobrzensky v. Commissioner, 34 BTA 305 
(1936); N. Loring Danforth v. Commissioner, 18 BTA 1221 (1930); and George 
Matthew Adams v. Commissioner, 18 BTA 381 (1929); but because of special 
circumstances, see contrary result in Lewis v. O’Malley, 140 F.2d 735 ( Cir. 
1944). See also Brown v. Commissioner, 95 F.2d 184 (6th Cir. 1938); and First 
i000 Bank and Trust Co. of Minneapolis v. Commissioner, 39 BTA 134 
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nard Corporation through which to operate. He held 98% of the 
stock. The corporation agreed to furnish to a newspaper syndicate 
the cartoons prepared by Fox. The corporation received substan- 
tially more from the syndicate for the cartoons than it paid Fox. 
The government sought to tax directly to Fox the amount which the 
syndicate paid to the corporation. This was on the theory that Fox 
was the only stockholder of the corporation and that he was person- 
ally doing all of the work. However, the Board of Tax Appeals re- 
fused to disregard the distinction between the Reynard Corporation 
and Fox and refused to tax to Fox the amount received from the 
syndicate. The Board said: 

If Reynard’s identity is to be disregarded for the purpose 
of including in petitioner’s income the amount it received from 
the Bell Syndicate, it would seem that it should be disregarded 
for the purpose of including in petitioner’s income all other items 
of income received by Reynard as well as its deductions, includ- 
ing security losses. This respondent [the government] has not 
done nor asked in his answer to have done. . . . 

We do not think the facts here warrant disregarding Reynard 
as a separate entity.* 


Thus, it is submitted, if the corporate entity is disregarded for 
insurance purposes, it must logically be disregarded for other tax 
purposes. But, the regulations do not suggest such a radical position. 
In any event, under established law, corporations which satisfy the 
business purpose test should be recognized as separate entities for all 
tax purposes. 

On the basis of the foregoing discussion, it may safely be concluded 
that a corporation may acquire insurance upon the life of a sole or 
dominant stockholder without involving the sole stockholder in estate 
or income tax dangers, provided: (1) the corporation is the applicant 
for the insurance; (2) it holds all of the incidents of ownership; (3) 
it is the beneficiary; (4) it pays all of the premiums; (5) the insurance 
serves a corporate and business purpose; and (6) the insured has no 
rights in the policy or the proceeds. 

What would be a corporate business purpose with respect to in- 
surance on a sole or controlling stockholder? These are but a few 

33 Cf. O’Neill v. Commissioner, 170 F.2d 596, 597 (2nd Cir. 1948) wherein the 
following language may appear to suggest a different conclusion: “Higgins v. 
Smith . . . and the subsequent cases . . . did not require the Commissioner, as a 
condition of his disregarding such a corporation for one tax purpose, to ignore it 
for all tax purposes.” However, the case involved the propriety of deducting as 
bad debts certain advances which the Court characterized as capital contribu- 
tions, rather than loans from the stockholder to the corporation, and the only 


“regard” for the corporate entity was the use of the “. . .dissolution in the tax- 
able year as the event which made it possible to determine gain or loss. . . ”’ 
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examples: to protect creditors; to provide money to soften the impact 
of death on the business; to assure key employees that the business 
will have continuity notwithstanding the loss of the major “spark 
plug’”’ and provider of funds and credit; to offset the actual loss to 
the corporation resulting from the death of the key man; to assure 
the completion of contracts; to enable the corporation to purchase 
shares of the decedent at his death in order to prevent the sale or 
devolution of such shares to individuals who might not serve its best 
interests;* to take advantage of Sec. 115(g)(3), I.R.C. Actually, a 
corporation controlled or dominated by one individual is under a 
greater obligation to protect its creditors, employees, contracting 
parties, customers, and others dealing with it against the impact of 
his death, than a corporation not so controlled. 

This position is fortified by Sec. 115(g)(3), I.R.C. This section, a 
relief provision, was designed to help members of close corporations 
—sole stockholders, dominant stockholders, as well as minority stock- 
holders. It was enacted to permit a close corporation to redeem 
some of the shares of such individuals at death for the purpose of 
raising tax money without the necessity of sacrificing their shares 
upon the open market, and thus placing in jeopardy the very exist- 
ence of the close corporation. In proffering this relief, Congress cer- 
tainly did not intend to penalize stockholders availing themselves 
thereof by placing them in an alter ego situation! 

The foregoing discussion points clearly to the conclusion that where 
a corporation satisfies the business purpose test—as do all of the 
corporations typified by the opening examples—it may avail itself 
of the protective benefits of insurance on the life of a sole or control- 
ling stockholder. In short, where the corporation is “real’’ the ghost 
of alter ego is imaginary.* 

* See note 1 supra. 

we . , “ey 
Taz Cases, | Tax Law Review 3 (November, 1940); Armstrong, Shall We Have 
a Clifford Doctrine for C ions, 24 Taxes 830 (September, 1946); Mandell, 
A Taz Guide for Estate Planning, 25 Taxes 418, 422 (May, 1947) where the 
alter ego problem is touched upon; Young, Insurance, Taxes and Estate Planning, 

tons—Scope and 


29 Taxes 937 (December, 1951); note One Man Corporati 
Limitations, 100 U. of Pa. L. Rev. 853 (1952). 














Comment 


TORT LIABILITY OF MANUFACTURERS AND VENDORS 
OF AVIATION PRODUCTS 


The manufacturer or vendor of a product used in aviation, the 
same as the manufacturer or vendor in any other field, is liable in 
tort under certain circumstances for harms caused by defects in the 
product. He has a legal duty to conform to standards of reasonable 
conduct in the design, the manufacture, and the issuance of instruc- 
tions for the use of his product. His duty is independent of bargain 
or agreement.' One need not be party to a contract with him in order 
to recover against him for loss suffered from his breach of duty.? 
The breach must, however, be the proximate or legal cause of one’s 


ty For brevity in citation, CCH Aviation Law Rep. is cited in this study as 
o vi.” 

The present study is not concerned with liability for breach of such duties as 
do arise out of bargain or agreement. 

2 The leading case on this rule is MacPherson v. Buick Motor Co., 217 N.Y. 
382, 111 N.E. 1050 (1916). Said Justice Cardozo: 

There is nothing anomalous in a rule which imposes upon A., who has 
contracted with B., a duty to C. and D. and others according as he knows 
or does not know that the subject-matter of the contract is intended for their 
use. 

Foreknowledge of use rather than privity of contract was thus made to raise a 
manufact s or vendor’s duty twelve years before the litigation of the earliest 
reported aviation case in this area and prenty-ane years before the earliest re- 
rted successful suit by a third-party plaintiff against an aircraft manufacturer. 
n the former, Sellers Motor Co. v. pion Spark Plug Co., 150 Miss. 473, 
116 So. 883, 1929 U.S.Av.R. 61, 1 Avi. 126 (1928), the plaintiff’s case failed, but 
on the question of cause, not on duty; in the latter, Maynard v. Stinson Air- 
craft Corp., 1940 U.S.Av.R. 71, 1 Avi. 772 (Mich., Cir. Ct. Wayne County 1937), 
though the report makes no mention of the MacPherson case, Justice Cardozo’s 
doctrine on duty was clearly souen. 

Prior to the time of the MacPherson case, the general rule seems to have been 
“no privity of contract, no cause of action against the manufacturer or vendor 
of a defective product which causes harm,” but it was a general rule with excep- 
tions. Judge Sanborn, in Huset v. J. I. Case Threshing Machine Co., 120 Fed. 
865, 870 (8th Cir, 1903), mentioned three og. om to the general rule, two 
taking the form of ordinary negligence and the third requiring a scienter indica- 
tive of almost wanton negligence. They are: 

[1] an act of negligence of a manufacturer or vendor which is imminently 

dangerous to the life or health of mankind, and which is committed in the 

gaoes tion or sale of an article intended to preserve, destroy, or affect human 
ife. . . . [(2)] an owner’s act of negligence which causes inj to one... in- 

vited by him to use his defective appliance upon the owner’s premises. . . . 

[and (3) the act of] one who sells or delivers an article which he knows to be 

imminently dangerous to life or limb to another without notice of its qual- 

ities. 
The third of these three exceptions would permit third parties to recover against 
aircraft manufacturers in extreme cases even if the more liberal MacPherson 
rule had never been developed. 
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injury; that it be the cause in fact alone is not enough.® And so it is 
that in this field of litigation the affirmative side‘ of the plaintiff’s 
case follows the pattern familiar in torts: the plaintiff must allege 


3 A study of aviation cases alone, to the exclusion of the law of torts in general, 
might give one the notion that cause in fact is eno to permit recovery, but 
that is only because the aviation cases have not highlighted the policy factors 
which may enter to prevent recovery even when the defendant’s sub-standard 
conduct plaink ly did cause the plaintiff’s loss. There is, however, no reason to 
suppose that the factors which distinguish proximate cause from cause in fact 
are foreign to the law of aviation. An otherwise conclusive case against an air- 
craft manufacturer would undoubtedly fail under any of the following circum- 
stances: (1) if persons of the class to which the plaintiff belonged were not fore- 
seeably within the zone of risk created by the ordinary use of the defective plane; 
(2) if things of the class to which the plaintiff's invaded interest belon were 
not foreseeably endangered; (3) if the ery was the end-product of an unusual 
or extraordi chain of events even if the breakdown of the plane was the 
initial link; or (4) if the injury was attributable to some independent intervening 
cause. But with passengers and cargo aloft and persons and property on the 

und so clearly subject to danger when a plane crashes, with the crash itself so 
ikely or satel a consequence of the plane’s failure in flight, the first three of 
the aforementioned policy factors have little chance to intrude themselves as 
issues in the typical plane crash case. The fourth policy factor, however, that of 
independent intervening cause, could easily arise. Suppose, for example, that it 
ap that a manufacturer reasonably expected someone else, a commercial 
airline for example, to inspect the plane before it was put into use, suppose that 
the defect was one which should have been discovered by such inspection, and 
suppose that the inspection was omitted. No reported aviation case solves this 
hypothetical, but a portion of Justice Cardozo’s opinion in MacPherson v. Buick, 
217 N.Y. 382, 390, 111 N.E. 1050, 1053 (1916), is in point: 

The proximity or remoteness of the relation is a factor to be considered. We 
are dealing now with the liability of the manufacturer of the finished product 
who puts it on the market to be used without inspection by his customers. if 
he is negligent, where danger is to be foreseen, a liability will follow. (But, 
and here comes our hypothetical in another form.) We are not required at 
this time to say that it is legitimate to go back of the manufacturer of the 
finished product and hold the manufacturers of the component parts. To make 
their negligence a cause of imminent danger, an independent cause must often 
intervene; the manufacturer of the finished product must also fail in his duty 
of inspection. It may be that in those circumstances the negligence of the ear- 
lier members of the series is too remote to constitute, as to the ultimate user, 
an actionable wrong. . . . We leave that question open. 

‘ There is, of course, a negative side to the plaintiff’s case when the defendant 
attempts an affirmative defense. The only such defense referred to in any of the 
aviation cases in this area has been that of contributo megnanate, In Maynard 
v. Stinson, 1940 U.S.Av.R. 71, 1 Avi. 772 (Mich., Cir. Ct. Wayne County 1937), 
the jury was told that if the plaintiff’s wife, a passenger ki in an accident 
— 'y caused by negligence in the design of the plane, had been contributorily 
negligent, there could be no verdict against the manufacturer responsible for 
that design. In Cope v. Air Associates, Inc., 283 Ill. = 40, 1937 U.S.Av.R. 
99, 1 Avi. 603 (1935) the defendant, a supplier of parachutes, in part based his 
defense on an unsuccessful attempt to prove that the plaintiff had neglected to 
pull the cord on an emergency parachute when the first had failed to open prop- 
erly. But the plaintiff won by showing that he had tried both parachutes and 
that both had been defectively packed. 

No manufacturer or vendor has invoked the doctrines of last clear chance or 
voluntary assumption of risk in an aviation case. The silence of the Cope case 
on the latter doctrine is eloquent when one considers that the plaintiff was in 
the risky business of stunt jumping. No doubt the distinction between assuming 
the risks of jumping and assuming the risks of defectively packed parachutes 
was so obvious as not to deserve discussion. 
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and prove facts showing (1) that the defendant manufacturer or 
vendor owed the plaintiff (or the one whom he represents) a duty, 
(2) that the defendant was guilty of a breach of that duty, and (3) 
that the breach was the cause, as cause is recognized by law, of the 
harm for which the plaintiff seeks a remedy. 


THE Question oF Strict LIABILITY 


Generally speaking, manufacturers and vendors are not answerable 
for harm done by their products to third parties unless fault is shown.* 
From the point of view of the public interest, there is merit in this 
conservative legal policy, especially as it effects the more progressive 
aircraft manufacturer. In its earlier stages, the tort law of aviation, 
though there are no manufacturers’ or vendors’ cases so showing, 
gave signs of becoming married to the rule of absolute liability. 
Courts viewed the ‘‘aeroplane’’ with alarm and felt that he who 
chose to imperil himself physically in so dangerous* a contraption 





* Neither $§ 388-408 nor §§ 504-524 of the Restarement, Torts (1938)—on 

the liability of vendors and on absolute liability respectively—contain a section 

lying strict liability to the manufacturer or vendor. Prosser, Law or Torts 

673 (1941), however, says that strict liability is imposed on manufacturers in a 

ere SP of jurisdictions, but even there is nited chiefly to manufacturers of 
ucts. 

In Walton v. Sherwin-Williams Co., 191 F.2d 277, 1951 U.S.Av.R. 486 (8th 
Cir. 1951), the court speaks as if eo defendant manufacturer in Chapman + 
ical Co. v. Taylor, 215 Ark. 630, 222 S.W. 2d 820, 2 Avi. 14,966 (1949), had 
been held strictly liable for the ‘part it ad played in an inherently 
activity. But a close reading of Chapman case shows that the manufacturer 
had actually been held liable for n ce. There were two deferdants in the 
Chapman case: (1) the manufacturer of a chemical, lethal to broad-leaf plants, 
to be used as a spray from a plane for killing broad-leaf weeds infesting narrow- 
leaf crops; and. (2) the user of the chemical, a rice-planter. who followed the 
manufacturer’s instructions in treating his fields. The plaintiff was a neighboring 
cotenguees: whose crop was damaged when some of the spray drifted to his 
fields. The vehicle for the spray was talc, and the manufacturer had not subjected 
the process which he recommended to tests. For his omission of tests before 
issuing instructions, the manufacturer was judged liable in negligence; it was 
the user of the chemical that was held strictly liable for the consequences of his 
ultra-hazardous activit; 

The plaintiff in the Walton case apparently relied on Chapman v. Ta has B when 
his cotton crop was similarly y oes by the same kind of chemical drifting 
over from his neighbor’s place. But Walton sued only the manufacturer. But ys 
manufacturer conducted tests and was found not n t. Moreover, the 
vehicle which he recommended was a liquid instead of a CF ngponees and the 
jury found that in such a spray the chemical was not inherently dangerous. On 
appeal the court accepted the jury finding and declared that it left no factual 
basis for applying strict liability, as had existed in the Chapman case. In 80 

ing the two cases, the Walion court seemed to take it for granted that 
the man Chemical Company had been held to strict liability. Query whether 
the Walton court would not have distin; ed the cases more closely and still 
have rendered judgment for the defendant manufacturer even if the jury had 
found the activity ultra-hazardous? 

* The inherently dangerous is particularly subject to the rule of vor li- 
ability. RestaTeMENT, Torts § 519 (1938). Y And compare (n. 2 supra) the first 
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might well be held at his peril if his boldness should bring injury to 
the person or property of the less daring groundling.’ Later cases 
have frustrated the proposed marriage; they require a showing of 
fault in the defendant even where falling craft does damage to prop- 
erty below.* But if, as the public interest demands, bigger, faster— 
even safer—planes are to come, the principle on which absolute li- 
ability in this field was based, namely, that flight is inherently dan- 
gerous, is a principle which could even now be invoked against the 
aircraft manufacturer to the very extent that he plays the pioneering 
role for which he is, by virtue of his position, especially fit to play. 
The early planes were new, flight was new, and the courts were quick 
to see the danger. Now that the novelty of flight has passed, the 
danger is no longer so apparent. But the latest giant of the air to come 
from the drawing board of the designer and the factory of the builder 
is still new. To go skyward in an unproved flying machine may now 
be less exciting than it used to be, but today’s familiarity with the 
experience has made it no less inherently perilous. Physicist, chemist, 
engineer and test pilot, working together under the manufacturer’s 
auspices, combine mysterious rites and rule of thumb in the search 
for flaws, but the “bug’’ in a new machine is an elusive animal; no 
wonder, considering the baffling complexity of the modern plane. 
And so with the plane just as with the automobile, which, however, 
can be pushed to the curb and parked when something goes wrong, 





and third of Judge Sanborn’s three exceptions to > privity rule from his opinion 
in the Huset case, though these have to do with negligence rather than with 
strict liability. 

7 In Canney v. Rochester Agricultural and Mechanical Ass’n, 76 N.H. 60, 61, 
79 Atl. 517, 518, 1 Avi. 24 (1911), the promoters of a balloon ascension were held 
strictly liable for damage done in its descent. The court said the case 

is governed by Thomas v. Harrington, 72 N.H. 45. It is there said concerning 

the duties of defendants who create extra hazards upon a public highway 

(p. 46): ““They' knew the work could not be done, in its reasonable and proper 

prosecution, without increasing the danger to po ublic travel in the highway 

at that point. The danger arose directly from the work which they required 
to be done, and not from the negligent manner of its performance.” 

ans Aetna Life Ins. Co., 160 App. Div. 719, 145 N.Y. Supp. 1075 (1914), 

d, 217 N.Y. 720, 112 N.E. 1073 (1916), though not presenting a tort problem, 

‘illustrates the ‘tendency, established early and continuing until rather late, 
to treat aviation as dangerous by law; a flyer’s accident insurance policy was 
held partially void after his injury in a crash because the application for his 
policy stated that he contemplated no “hazardous undertaking. 

8 Legislation has helped in this d. For example, Wis. Stat. § 114.05 
Geet) (Damages by aircraft) assists the plaintiff whose person or property on 
the land or water beneath is harmed by aircraft, by presuming liability on the 
Ling of the aviator, “which presumption may be rebutted by proof that the injury 

was not caused by negligence on the part of the” aviator, he to have 
the burden of such proof. But before its amendment by Wis. Laws 1949, c. 539, 
the same section had assisted the plaintiff even more, by imposing strict liability 
upon the aviator. Many jurisdictions still have strict liability by statute for 
damage to persons or property on the ground. 
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it is use by the public that ultimately proves the new model. The 
inherent danger of this final proof as made in the air was well demon- 
strated when the commercial lines a few years ago converted to the 
post-war planes. An unprecedented wave of major crashes shocked a 
public that had by then come to take air travel casually, as an 
ordinary means of public transportation. For a while, the Civil Aero- 
nautics Board found it prudent to ground the new models for further 
study and examination. 

If the logic of the inherently dangerous were the law’s sole con- 
sideration in attaching liability for harms stemming from the supply 
or use of a product, the alarmist line of thought pursued in the pre- 
ceding paragraph could supply an argument for imposing the rule 
of strict liability on the aircraft manufacturer at least for the con- 
sequences of unexplained accidents to new models during a proba- 
tionary period, when their inherent danger is at a peak. But the law 
is not frightened into a conservative policy by the logic of a single 
idea. Social utility counts too.® It may be the spirit of competition 
rather than public spirit, profit rather than service, that moves the 
manufacturer to create the newer, bigger, faster plane—and for a 
while the more treacherous one. But whatever the pioneer’s motive, 
the public interest is served thereby, especially when his field of opera- 
tion is as important to our economic and military well-being as avia- 
tion is. The aircraft manufacturer needs no apologist to point out on 
his behalf the social contribution he makes when, in effect, he accepts 
the public’s co-operation in the hazards of testing his latest design. 
To date at least, no court has held him strictly liable for the less 
beneficent results of his pains. 


INTENTIONAL TorRT 


The situation of the manufacturer or vendor does not lend itself 
to the rise of peculiar problems in intentional tort. In these troubled 





® RESTATEMENT, Torts § 520(b)(1938), makes common usage the exception 
cutting off strict liability for the risks of ultra-hazardous activities. But PRossER, 
Law or Torts 451 (1941), con ing the attitudes of American courts of past 
and present on this subject, has the following to say: 
Dangerous enterprises . . . were clearly indispensable to the industrial and 
commercial development of a new country, and it was considered that the 
interests of those in the vicinity of such ems pee must give way to them, 
and that too great a burden must not be placed on them. . . . With the disap- 
pearance of the frontier, and the Patan oy of the pepe? resources, it 
was only to be expected that the force of this objection would be weakened, 


and that it would be replaced in time by the view that the hazardous enter- 
prise, even though it be socially valuable, must pay its way, and make good 
the damage inflicted. 

But perhaps the frontiers of the air age have not yet disappeared. 
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times, the devotee of the sinister whose fare is the spy story—or the 
daily comic strip—is apt to put the case of the saboteur who, hav- 
ing gained employment with the vendor of ground service for air- 
craft, maliciously tampers with a plane and precipitates a crash to 
prevent important cargo or persons from fulfilling a mission. But even 
this sort of case, if it would sound against the vendor at all, would 
sound in negligence, not in intentional tort, in any action brought 
for injuries to innocent bystanders, third-party passengers or apart- 
ment house dwellers near the airport. The law does not impute to 
the master, for misdeeds so clearly outside the scope of employment, 
the servant’s evil intent.'° And even as a negligence case, the hypo- 
thetical facts given would challenge the plaintiff’s ingenuity at the 
level of the vendor’s duty, unless, perhaps, capital could be made of 
the need, especially in unsettled times, for carefully screening the 
workmen employed in the servicing of aircraft, not just for their skill, 
but for their freedom from treasonable or other socially dangerous 
impulses as well." In the silence of the reports on intentional or 
partially intentional tort cases in this area of the law, the case put 
was, of course, pure conjecture. 


NEGLIGENCE 


In the study of negligence, since here cases are available, there is 
less need for conjecture. When Charles S. Rhyne” in 1947 and Jack 
E. Dominik" in 1949 published studies of aircraft manufacturers’ 
and vendors’ liability, the reports contained only six cases directly 





1° Courts will, of course, impute the intent of the servant to the master when 
the act committed is within the scope of employment, as, for example, in false 
imprisonment cases in which a clerk, to prevent loss by his employer, without 
privilege detains a customer who is suspected of making off with the employer’s 
money or without paying his bill. Daniel v. a Petroleum Co., 229 Mo. App. 
150, 73 S.W. 2d 355 (1934); Jacques v. Childs Dining Hall Co., 244 Mass. 438, 
. 138 N.E. 843 (1923). But the vendor of aviation products or services is less likely 
to become similarly involved. 
11 The circumstances of a particular situation may create an exception to such 
a general rule as that which permits an employer to presume mental or moral 
integrity in persons hireti, so that the employer will not later be held liable for 
insane or outrageous acts by the employee. For example, in Wishone v. Yellow 
Cab Co., 20 Tenn. App. 229, 97 S.W. 2d 452 (1936), a common carrier was held 
to a high degree of care in the selection of one competent to be a cab driver, so 
that a jury was reasonably able to find the employer at fault for not having “made 
specific inquiry with reference to the mental condition of the —4, ’ an in- 
quiry that might have disclosed the driver’s history of rye en the driver 
was taken by a fit and lost control both of himself and the cab, the plaintiff, a 
passenger in the cab, had been injured. 
12 Rayne, Aviation Accipent Law, c. III “Liability of Manufacturers, Re- 
airmen, and Vendors for Aviation Accidents Caused by Defective Work or 
Equipment” (1947). 
8 Comment, 16 J. Arr L. & Com. 240 (1949). 
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in point. Those six and the fourteen more that have appeared since 
then have all involved actions for negligence. But the increase in 
cases has not changed the law as Messrs. Rhyne and Dominik have 
described it. The later cases either confirm the holdings of the earlier 
ones or have no bearing on them at all, and so the pattern of liability 
is the same as it was. 

The pattern of litigation, however, has changed somewhat. Five 
of the first six cases cast the manufacturer or vendor as sole defend- 
ant; only four of the last fourteen do so.'* What effect this shift shall 
have on the law remains to be seen. Quite possibly it is of no real 
legal significance at all. But certain of the later cases in which manu- 
facturer and airline share the defendant’s role do indicate that the 
litigants themselves were anxious to have rulings on evidentiary ques- 
tions—notably on res ipsa loqguitur—which very well could affect the 
outcome of the law suit; but only the preliminary sparring in these 
cases has reached the reports, and no definite conclusion on the result 
of the later pattern of litigation can be drawn at this time. In the 
main, the tripling in cases has not disturbed the legal requirements 
for recovery against a manufacturer or vendor; the plaintiff’s job is 
still to show, with full burden of proof, that the defendant was un- 
reasonably lax in a duty and, as a proximate result, invaded the 
plaintiff's legally protected interest. 


The Legal Duty of the Manufacturer or 
Vendor of Aviation Products 


Not one of the twenty cases reported has stated that the passenger 
in a plane is outside the zone encompassed by the legally imposed 
duty of manufacturers and vendors to design, produce, equip, service 
or supply aircraft, with safe performance in mind. True, Patten v. 
Standard Oil Company of Louisiana® held that where a widow had 
not been party to a fuel-purchase contract, the supplier, after the 
accident that killed her husband, was under no duty to inform her 
that the fuel used in the plane had been contaminated with water; 
lacking this information, she lost her chance to sue before the expira- 
tion date of her right of action.’* But the denial of a duty to supply 

14 See the analytic tabulation of cases in appendix, pp. 125-126 infra. 

1 165 Tenn. 438, 55 S.W. 2d 759, 1933 U.S.Av.R. 99, 1 Avi. 421 (1933). 

16 The widow alleged that the fuel company had known that the gasoline had 
been contaminated with water, had known that it was to be used in aircraft, 


and, after the accident happened, had enjoined such of its ne as shared the 
knowledge to silence; she alleged that the silence amounted to fraudulent con- 





cealment which kept her from bringing action for over two years after the acci- 
dent; she alleged that an employee had finally broken the silence, but not until 
two months before the filing of her complaint. The statute of limitations for tort 
actions was for one year. 
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evidence to the widow is quite different from holding that the com- 
pany had had no duty to the passenger—or to his wife, for that mat- 
ter—to supply the airline with airworthy fuel. It is true also that in 
Breen v. Conn*’ the court dismissed a complaint as against a manu- 
facturer defendant on the ground of no duty inasmuch as the plane 
had been sold at second hand, the court explaining that the rule of 
MacPherson v. Buick'* did not cover the sale of second hand chat- 
tels. But this was no denial of duty in general, for the Breen court 
expressly stated that the MacPherson rule, protecting the interests 
of third parties against invasion through the negligence of a manu- 
facturer or vendor, would have governed had the plane sold been a 


new one. 
The most informative case on the subject of the aircraft manu- 


facturer’s duty is Maynard v. Stinson,’ decided a year earlier than 
the Breen case. Since the report gives only the jury charge, no mention 
is made of the leading cases in the history of manufacturers’ liability, 
though the MacPherson doctrine is clearly recognizable in the charge. 
The jurors were told that to bring in a verdict for the plaintiff they 
must first find, among other things, that the defendant manufacturer 
had been negligent. The court then defined negligence as the omission 
of ordinary care.*° To help the jury fix upon what the duty of care 
demanded of the defendant in this case, the judge reviewed the 
course of the trial. The plaintiff had sought to trace the accident that 
killed his wife to the coincidence of two errors in the plane’s design: 


1730 Ohio Law Abstract 483, 1938 U.S.Av.R. 160, 1 Avi. 772 (1938). The 
plaintiff, personal representative of a deceased passenger, declared in eleven 
counts against the owner of the plane and in one count against the manufacturer- 
vendor. As against the latter, the action was quashed. 

18 217 N.Y. 382, 392, 111 N.E. 1050, 1054 (1916). See n. 2 supra. The Breen 
court ap ntly treated the MacPherson case as governing a narrow fact situa- 
tion, and was unwilling to follow its broad rule. Consider the criticism by Justice 
Cardozo, — in the MacPherson case, and directed against some of the 
language of an earlier case: 

Judge Sanborn says, for example, that the contractor who builds a bridge, 

or the manufacturer who builds a car, cannot ordinarily foresee injury to other 

ome than the owner as the probable result. ... We take a different view. 

e think that injury to others is to be foreseen not merely as a possible, but 

as an almost inevitable result. 
The complaint in the Breen case charged that the manufacturer-vendor had sold 
the plane knowing it to be structurally weak after previous accidents, knowing 
it to be susceptible to accidents from its design, and knowing that it would be 
used for passengers,—certainly a charge that the defendant could “foresee injury 
to other ns than the owner as the probable result.” But see Flies v. Fox 
Brothers Buick Co., 196 Wis. 196, 218 N.W. 855 (1928), in which the vendor of 
a second hand automobile was liable for injury to a person not a party to the 
sale, the accident occurring when the brakes failed to work immediately after 
the buyer had driven the car from the vendor’s place of business. 

19 1940 U.S.Av.R. 71, 1 Avi. 772 (Mich., Cir. Ct. Wayne Co. 1937). 

2° No manufacturer’s or vendor’s aviation case has described his duty as one 


of extraordinary care. 











January] COMMENT 117 


(1) the dangerously close location of the carburetor drain to the ex- 
haust stacks and (2) too short a projection of the stacks beyond the 
fuselage surface. In flight, it appears, gasoline escaping from the 
drain had swished along the fuselage toward the stacks and there 
had been ignited by exhaust flames as they eddied and swirled against 
the surface. Since a fire attributed to these errors in design had pre- 
ceded the fatal crash, the critical question was whether the defend- 
ant’s designer had committed them through omission of ordinary 
care. The judge made it clear that such care meant more than pains- 
taking effort; it meant also the application of the knowledge and 
skill commanded by the ordinarily adept aircraft designer in 1934, 
the year of the model’s birth. Expert testimony on the state of 1934 
knowledge and skill, as well as on 1934 practice, had been presented 
by both sides; the jury was to be guided thereby, but was cautioned 
that 1934 practice or custom, howsoever standard it may have been, 
would not necessarily mean the same as ordinary care. Also to be 
considered but not necessarily decisive was an Air Commerce Regula- 
tion requiring fuel overflows to be routed into the air clear of skin 
surfaces. Perhaps the manufacturer had violated the regulation, but 
that would not in itself constitute negligence; for if, as may have 
been the case, the ordinarily skilled designer of 1934 was unaware 
of the action of high air speeds on leaking fuel or exhaust gases and 
uncertain of what designs would or what designs would not meet the 
terms of the regulation*! under conditions of actual flight, then a 
design might fall short of the regulation standard without falling 
short of the standard of the designer’s duty of care. Thus the jury 
had a job on its hands. It was to consider conflicting versions of what 
the defendant’s man should have known when he built the plane, to 
apply with finesse just so much weight to practice and just so much 
to regulations, and to come up with the 1934 norm for measuring 
care in the design of carburetor drains and exhaust stacks for air- 
craft. If the reasonably prudent man in one of his more highly special- 
ized forms—special in time and vocation—had been on the Stinson 
Aircraft Corporation technical staff, might he have made the same 
1 No case has yet held a manufacturer of aircraft negligent per se for having 
violated a tion relative to d or construction. And on the obverse side 
of the coin, the Maynard case excluded from the jury’s consideration the manu- 
facturer’s offer to prove his conformity to safe design by pointing to his certifica- 
tion by the Department of Commerce. Air Commerce Regulation § 11(A) ——- 1, 
1929), 1929 U.S.Av.R. 190, pram bea ae not require, manufacturers 
apply for certification that a p thereof to be produced in quantity a 
airworthy in design. But because “the seme en of Commerce refused either to 


testify or to depose as to the airworthiness certified to, the certificate itself was 
held not competent, as not supported by the “best evidence.’ 
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two errors? If not, then this manufacturer failed in his duty to his 
customer’s passenger to supply a sufficiently airworthy plane. 


Proof of Breach of Duty 


While the jurors were still closeted, deliberating whether or not 
Mrs. Maynard’s widower should have the $27,500 verdict they even- 
tually found, they sent back to the court a request for the judge to 
clarify a distinction he had drawn between faulty construction and 
faulty design. In the course of his instruction he had explained that 
the case raised no question of faulty workmanship in assembling the 
plane from the blueprints, but rather a question of faulty applica- 
tion of science and engineering in the prints themselves. It is error 
at the level of design that has raised all of the reported aviation 
cases in which third parties have actually recovered against manu- 
facturers.*? That no reported case shows a third party recovery on 
the basis of negligent construction may be a tribute to the efficiency 
prevailing in aircraft factories and among the inspection crews of the 
airlines. Yet it would be unfair to suppose that designers and engineers 
are less efficient persons than assembly or maintenance men. With 
the thousands of parts that go into the modern liner, slips in construc- 
tion must surely occasionally happen. But how find the evidence 
of such slips? and if found, how trace them to someone’s negligence? 
The evidence of faulty design, on the other hand, is more likely to 
survive a wreck, though to prove that it caused the wreck may still 
be difficult. 

Nevertheless, faulty construction has had its day in court. Am- 
erican Airways v. Ford Motor Company” is a case against the manu- 
facturer by a customer, not by a third party, argued on the basis of 
negligent design, but won on the basis of negligent construction and 
inspection. The case illustrates the problem of proving breach of duty 
as satisfactorily as if it were a third party case; in fact third party 
interests were indirectly involved, for the plaintiff airline’s insurance 
company also won damages from the manufacturer to reimburse 
it for claims by third parties that the airline had already settled 
out of court. Evidence was gathered from various sources. Ground 

2 Besides the Maynard case (n. 19 supra), these are: DeVito v. United Air 
Lines, 98 F. Supp. 88, 1951 U.S.Av.R. 181, 3 Avi. 17,581 (E. D. N. Y. 1951), 
discussed at pp. 124-125 infra; and Chapman Chemical Co. v. Taylor, 215 Ark. 
630, 222 S.W. 2d 820, 2 Avi. 14,966 (1949), discussed in n. 5 supra. It will be 


noted that the last mentioned, though a suit by a third party against a manu- 
facturer in an aviation case, does not exactly involve the manufacture of an avia- 
tion ee. 

%17 N.Y.S. 2d 998, 1939 U.S.Av.R. 149, 1 Avi. 809 (1939), aff'd, 284 N.Y. 
807, 31 N.E.2d 925, 1940 U.S.Av.R. 70 (1940). 
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observers had seen one of the doomed plane’s motors rip itself from 
the nacelle. Examination of the wreckage showed that one of the 
propeller blades had broken off, setting up the imbalance of cen- 
trifugal force which had ripped the motor out, and that the sever- 
ing of the blade had taken place at a point where a crack in the 
metal had developed from a tool mark inside the hub. Expert tes- 
timony showed that the crack was one which the manufacturer’s 
inspectors should have observed under the inspection methods 
actually in use; their failure to observe or to report the flaw and 
to replace the defective part was the negligence decisive of the case. 
But other evidence, said by the court to be immaterial, had also been 
used. It included certain correspondence between the manufacturer 
and the Department of Commerce and certain other correspondence 
between the manufacturer and a propeller firm, the letters showing 
that the defendant, while work on the plane had been in progress, 
had entertained doubts about the ability of the specified type of 
propeller to withstand the strains of the high engine speeds anticipa- 
ted. But the court said that his doubts had not been strong enough 
to warrant holding that the manufacturer had been under duty to 
install a stronger, more expensive type. Also declared immaterial for 
being predicated on a higher duty of care than the law imposes on 
manufacturers was the fact that a newer method of propeller inspec- 
tion had been developed in aviation engineering. Only two firms in 
the country, not including the defendant, had been using it at the 
time. But though it was a superior method, the defendant, said the 
court, had been under no duty to adopt it. It is a question how seri- 
ously we should take these declarations of the court on the extent of 
the manufacturer’s duty to use better designs and inspection meth- 
ods, when the case had already gone against him for failure on a lower 
ground of duty; the cause of the crash was a flaw of structure, not 
design, that should have been detected by the inspection system used, 
whether a better system was available or not. Perhaps American 
Airways v. Ford Motor Company only means that the plaintiff pre- 
sented more evidence than was necessary for him to win his case, but 
it does illustrate how far afield the attempt to prove a manufacturer’s 
breach of duty may go: ground observation, examination of wreck- 
age, testimony of experts, correspondence files, the current state of 
aeronautical science—and these are only a few of the sources in which 
the plaintiff may have to dig. 

A true third party case in which faulty construction rather than 
design was alleged is Gladstone v. Grumman.* It was won by the 





5 N.Y.S.2d 252 (1938). 
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plaintiff, but only on an issue raised by demurrer; whether the plain- 
tiff went on to recover damages or not is not shown by the reports. 
The particular negligence alleged was that of the manufacturer’s 
draftsman in omitting to show in his drawing a certain catch that had 
been designed to hold the gunner’s seat in place in a navy plane. 
The plane had not been assembled by the manufacturer, but by the 
navy itself; in following the drawings supplied by the manufacturer, 
the navy personnel omitted the catch. The result was that the plain- 
tiff’s husband, a gunner, while on routine training maneuvers, fell 
from the plane into the sea still strapped to his seat and was killed. 
The complaint was held to state a cause of action against the manu- 
facturer, but the case is unique in two ways: (1) it shows that the 
manufacturer may be liable for faulty construction even when the 
constructing is done by someone else, and (2) a blueprint may on 
occasion evidence error in construction rather than error in design. 

In the foregoing two cases the plaintiff made no attempt to let 
the mere occurrence of disaster speak for itself. In both, he made 
positive allegations of negligence on the part of the manufacturer, 
positive allegations that the negligence had caused the accident, and 
a positive display of evidence in support of the allegations made. 
Though a similarly positive start was made in McCoy v. Stinson 
Aircraft Corporation, a shift of strategy became necessary during 
trial. A passenger’s widow was suing the manufacturer of the plane 
in which her husband had been killed, the airline having meanwhile 
become insolvent. Four months before the accident, the defendant, 
in doing a repair job for the airline, had welded a certain gusset on 
the plane. The plaintiff alleged negligence in workmanship or design 
or both in the welding operation, and alleged failure of the weld as 
the immediate cause of the crash. At the trial she sought to prove 
fault in design, but after her expert witness refused on the stand to 
say definitely that the weld had been metallurgically unsound, she 
fell back on the theory that its failure created a presumption of 
negligence in repair. She failed to recover, the court declaring that 
res tpsa loquitur could not be applied in view of the daily flights of 
the plane during the four-month interval between the time of the 
repair and the time of the accident. The court did not state whether 
or not the doctrine of res ipsa would apply under a different circum- 
stance in a suit against an aircraft manufacturer. In no case so far, 
however, has it been used. 

Res tpsa loquitur has been used in suits against airlines for injuries 
to passengers, as it has been used against common carriers in other 


% 1940 U.S.Av.R. 84, 1942 U.S.Av.R. 154, 1 Avi. 868 (Sup. Ct. Ont. 1939). 
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fields.?* It is not available in every such case,?’ but the typical air- 
line accident contains elements which set the stage for its use. As a 
rule the carrier is in exclusive control of the plane,?* a mechanism 
which, as it becomes more and more widely accepted as an ordinary 
means of transportation, becomes more and more widely viewed as 
safe when due care has been observed in its operation and inspection.” 
The inference is strong, therefore, that the carrier fell short of due 
care as soon as an accident occurs—especially strong since the high 
duty of care imposed by law on common carriers is mathematically 
easier to violate than ordinary care. The policy, too, which is some- 
times advanced in defense of res ipsa loqguitur—to such an extent 
that some jurisdictions will not apply the doctrine unless it is justi- 
fied by this policy—is likely to bear upon the typical airline accident. 
It is the policy of shifting the burden of proof from plaintiff to defend- 
ant in the interest of fairness if it seems that the evidence of the 
accident’s cause is more available to plaintiff than to defendant.*° 
Thus exclusive control of the instrument causing an injury is impor- 
tant, and well nigh exclusive access to evidence may be important, 
in determining whether a plaintiff is to have the aid of res ipsa in 
proving his case. No doubt it is the absence of this exclusiveness that 
tends to keep res ipsa out of the aviation manufacturers’ cases. 
Reference has already been made to the prevailing pattern of 
litigation since 1948, wherein not the manufacturer alone but the 
manufacturer and carrier together have been cast as defendant parties 
in ten of the fourteen reported cases. One of these ten directly raises 
a res ispa question, and three others raise a question, which like 
*% Ruyne, Aviation Accipent Law 124 (1947): Res ipsa loquitur 
has been applied in cases involving railroads, busses, steamships, stage 
coaches, automobiles, taxicabs, elevators and lanes where the P laintlt 
proves: (1) that the vehicle . . . through nich the accident hap) ed was 
under the exclusive control or management of the defendant that the 
accident is such as does not in the ordinary course of things noble if due 
care has been exercised, and (3) that the injury would have occurred without 
voluntary action or contribution on the part of the person injured. 
37 Wilson and Anderson, Liability of Air Carriers, 13 J. Am L. & Com. 281, 
301 (1942): 
The res ipsa loquitur doctrine has been applied in air carrier accidents only 
when the cause of the accident and its surrounding circumstances were wi 
the sole control of the carrier, and when no known or acknowledged cause 
of the accident could be ecg moe 
In dealing with res ipsa, pp. 290-294, Wilson and Anderson cite six common 
carrier an cases; in hr res tpsa was applied; in the other three it was 
rejected 
38 Prosser, Law or Torts 298 (1941), says that exclusive control focuses 
“the inference of negligence upon the defendant.” 


29 RHYNE, op cit. supra note 26, at 124 
ed PROSSER, Law or Torts 295 (1941). 
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res ipsa has more to do with evidence than with substantive tort 
law. Unfortunately, these cases are more provocative than illuminat- 
ing. One query in particular suggests itself: does the joining of a 
manufacturer as a co-defendant with an airline reduce to the vanish- 
ing point the “exclusiveness’’ on which a res ipsa case might have 
been built, so that the plaintiff’s case against the airline might be 
weakened without a compensatory strengthening of his case against 
the manufacturer? Dusek v. United Air Lines™ seems to say ‘‘Maybe’’ 
to this question. The report shows only that the co-defendants, car- 
rier and manufacturer, moved in advance of trial for a ruling on 
whether res ipsa would apply when both were defendants. The mo- 
tion was denied, the court saying that the time for deciding the 
matter was when evidence was presented at the trial. 

Similarly provocative rather than illuminating are three cases 
brought before the same court within six months of one another, all 
involving the same question of pleading and evidence, and all arising 
out of the same accident when passengers had been killed in the 
crash of a Martin 202, then a new model, at Eau Claire, Wisconsin. 
In the first case, Burzycki v. Northwest Airlines, the complaint, 
which joined manufacturer and airline as defendants, included an 
allegation that twenty-five other Martin 202’s had been involved in 
accidents at about the same time. The manufacturer moved to strike 
this allegation as irrelevant to a suit concerning responsibility for an 
accident involving only one particular plane. The plaintiff interpos- 
ing no objection, the motion to strike was granted. Not long there- 
after, Wanecke,* the second plaintiff, brought his identical action 
against the same defendants for the wrongful death of his decedent. 
His complaint also alleged that twenty-five other Martin 202’s had 
given trouble. But when the manufacturer moved to strike this time, 

*Wanecke did object and the motion was denied. The court said that 
there was nothing prejudicial to the defendant in permitting the 
case to go to trial before deciding whether or not evidence in support 
of the allegation should be heard, that the only reason for granting 
the motion to strike in the Burzycki case had been the plaintiff’s 
omission to object, and that it was the rule of the court that such an 
allegation should stand. The Wanecke case was repeated in court, 
complaint, motion, objection and rule, and was cited as a precedent 
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9 F.R.D. 326, 1951 U.S.Av.R. 284, 3 Avi. 17,303 (N.D. Ohio 1949). 

210 F.R.D. 408, 1950 U.S.Av.R. 513, 3 Avi. 17,345 (N.D. Ohio 1949). 

33 Wanecke v. Northwest Airlines, 10 F.R.D. 403, 1950 U.S.Av.R. 513, 3 Avi. 
17,345 (N.D. Ohio 1949). 
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when, still later, Plummer* brought action for the death of a third 
victim. Only so far do the reports on these three cases go. What hap- 
pened at the trials, if the cases went to trial, is not known at this 
writing. Whether the record of the twenty-five other accidents was 
eventually held relevant; whether, if relevant, it was circumstantially 
probative of negligence of design and damaging to the manufacturer’s 
defense but possibly helpful to that of the airline; whether damaging 
to both defenses by tending to show so great a willingness by manu- 
facturer and airline to accept public cooperation in testing a new 
model as to amount to a negligent subjection of passengers to an 
unreasonable risk—these are questions which the cases suggest 
but do not answer. They suggest that the proof of breach of duty 
may have legal complications as well as complications in the search 
into facts; they suggest that the complications may be intensified 
when there are two defendants, the one a common carrier with a 
duty of the highest degree of care and the other a manufacturer or 
vendor held only to ordinary care; they suggest that some of the law 
is still to be developed by the courts before the effects of the later 
pattern of litigation can be evaluated. 


Proof that the Breach Caused the Injury 


The problem of proof does not end with proof of a manufacturer’s 
or vendor’s breach of duty. Cause still remains to be dealt with. 
The policy factors that distinguish proximate or legal cause, the only 
kind of cause that permits recovery in tort, from mere causation in 
fact, have not raised issues in aviation manufacturers’ or vendors’ 
cases. Hence the present study has relegated a discussion of the policy 
factors to a footnote.* The cases have, however, touched upon the 
necessity for proving cause independently from the proof of breach 
of duty. For example, in two cases, McCoy v. Stinson* and Sellers 
v. Champion Spark Plug Company,*" the courts said that the alleged 
negligence, even if proved, would not have been sufficient to warrant 
a verdict for the plaintiff. In the McCoy case, even if negligent repair 
had produced a weak gusset, recovery would have been doubtful 
for lack of strong enough evidence that the gusset had failed and 
caused the crash; in the Sellers case, even if, as alleged, the spark 
plugs had not been up to standard, the engine failure which caused 





* Plummer v. Glenn L. Martin, 10 F.R.D. 395, 1950 U.S.Av.R. 514, 3 Avi. 
17,346 (N.D. Ohio 1950). 

% See n. 3 supra. 

% 1940 U.S.Av.R. 84, 1942 U.S.Av.R. 154, 1 Avi. 868 (Sup. Ct. Ont. 1939). 
See discussion p. 120 supra 

37 150 Miss. 473, 116 80. ‘883, 1929 U.S.Av.R. 61, 1 Avi. 126 (1928). 
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the crash may have resulted from some other defect. And if duty 
breach is at times difficult to prove, equally difficult or perhaps more 
difficult may be the proof of cause in fact. In his discussion of this 
problem, Charles 8. Rhyne writes: 
The public hearings held by the Civil Aeronautics Board .. . 
and the reports made . . . on the causes of airplane accidents 
investigated by it sometimes indicate the causes . . . in a very 
definite manner, but in other instances the opposite is true. 
Although the transcript of any public hearing . . . may be secured 
by any person suing for damages as a result of such an accident, 
the reports of the Board based thereon may not be used as evi- 
dence in any court case which arises out of the accident [52 Stat. 
1012 (1938), 49 U.S.C. § 581 (1940)]. This means that a person 
seeking damages for injury in an aviation accident must prove 
his case by other evidence.* 


The case which, perhaps better than any other, illustrates the 
plaintiff’s task at the level of cause is DeVito v. United Air Lines.* 
As in the Maynard case,*® the design of the plane—or rather of 
certain of its equipment—was alleged to have caused the accident. 
The plane was of a model, the still new DC-6, which, immediately 
after its first introduction, had been afflicted with “bugs.’’ In 1947, 
after two of its sister ships had crashed, all planes of the model were 
grounded by the Civil Aeronautics Board. The Board, the airlines 
and the manufacturer put the model under study, determined upon 
certain changes, saw to it that the changes should be incorporated 
into the planes that had already been delivered for use as well as 
those yet to be built, and then permitted the fatal plane and its 
sisters again to take to the air. The manufacturer, however, went on 
with his study of the model. On one test flight, his pilots had made 
use of the carbon-dioxide fire extinguishing system. Shortly thereafter, 
they partially blacked out and only with much difficulty maintained 

* sufficient control over themselves and the ship to bring it down safely. 
Investigation showed that a certain amount of the carbon-dioxide 
had seeped into the pilots’ compartment, that at high altitudes even a 
small quantity of the gas was dangerous when inhaled, and that the re- 
breather type of oxygen mask used would not prevent the suffocating 
effects. Recommendations for correcting the faults were drafted and 
routed to appropriate persons within the manufacturer’s organiza- 
tion, but the instructions were to note, but “‘do not discuss with 





38 Ruyne, AviaTion Accipent Law 121 (1947). 

3° 98 F. Supp. 88, 1951 U.S.Av.R. 181, 3 Avi. 17,581 (E.D.N.Y. 1951). 

4° Maynard v. Stinson Aircraft Corporation, 1940 U.S.Av.R. 71, 1 Avi. 772 
(Mich., Cir. Ct. Wayne County 1937). See discussion, pp. 116-118 supra. 
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CAA.’’" The medical examiner who took part in the study had in- 
cluded the advice that the airlines already using the model be in- 
structed to change to a different type of oxygen mask. About a week 
after this memorandum had made its rounds within the manu- 
facturer’s firm, a DC-6 was seen from the ground to be performing 
crazily during the last few minutes of its flight just before its crash 
near Mount Carmel, Pennsylvania, killing all on board. Among those 
killed was the decedent of the plaintiff DeVito. Examination of the 
wreckage indicated that the carbon-dioxide extinguishing system had 
been used, and the pilots had been using the re-breather type of mask. 
After another week had passed, the manufacturer sent along to all 
the airlines using DC-6’s the medical examiner’s advice about that 
type of mask. 

The foregoing is a bare recital of facts; the DeVito trial produced a 
33,000 page record. Perhaps it will suggest the magnitude of the 
plaintiff’s problem when he undertakes to prove that something for 
which the manufacturer was responsible had caused an airplane ac- 
cident.“ The plaintiff is in a strategic position, of course, if the air- 
line is a party to the suit to assist, as in the DeVito case, in the as- 
sembling of evidence, for when the carrier and manufacturer are 
joint defendants, the real struggle is likely to be on the carrier’s 
cross-claim. Though a new trial on the cross-claim was awarded to 
the carrier, the plaintiff DeVito won a judgment against the two 
defendants for damages in the amount of $160,000.“ Far from being 
at a disadvantage from lack of privity of contract with the manu- 
facturer, in this case the third party recovered while the party with 


privity did not. 
JoHN P. DesMonD 


APPENDIX 
ANALYTIC TABULATION OF CASES 


The following is a tabulation, on the basis of issues decided, of all the reported 
aviation cases in which an aviation manufacturer or vendor was defendant in a 
tort action brought by a third party. It will be observed that issues of substan- 
tive tort law were decided in only eight of the cases (See a, b, e, f, h, and m), 
only three of which were among the later cases (See e and h). 





4! This pencilled notation had been erased from the copy of the list of recom- 
mendations introduced at the trial, but photostats made earlier and also intro- 
duced at the trial clearly showed its presence. 

42 Compare discussion of American Airways v. Ford Motor Co., p. 118 supra. 

43 The verdict was for $300,000, but the court gave the plaintiff his choice of 
the smaller amount or a new trial. 
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Maynard v. Stinson Aircraft Corp., 1940 U.S.Av.R. 71, 1 Avi. 772 (Mich., 


” Cir. Ct. Wayne Co. 1937). Discussed at pp. 116-118 supra 


Gladstone v. Grumman, 5 N.Y.S. 2d 252 (1938). Discussed at p. 119 supra. 
LaPrelle v. Cessna Aircraft Co., 85 F. Supp. 182, 1948 U.S.Av.R. 650, 2 Avi 
15,058 (D. Kan. 1949). 


L ion v. Crippen, 185 F.2d 964, 1951 U.S.Av.R. 80, 3 Avi. 17,396 (5th Cir. 


1950). 
e. Walton v. Sherwin-Williams Co., 191 F.2d 277, 1951 U.S.Av.R. 486 (8th 
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Cir. 1951). Discussed n. 5 supra. 

Sellers Motor Co. v. Champion ‘Spark Plug Co., 150 Miss. = 116 So. 883, 
1929 U.S.Av.R. 61, 1 Avi. 126 (1928). Discussed at p. 123 supr 

McCoy v. Stinson Aircraft Corp., 1940 U.S.Av.R. 4, 1942 PU. Av.R. 154, 
1 Avi. 868 (Sup. Ct. Ont. 1939). Discussed | at p. 120 supr a. 


. Patten v. Standard Oil Co. of La., 165 Tenn. 438, 5 SW. 2d 759, 1933 


U.S.Av.R. 99, 1 Avi. 421 (1933). Discussed at p. 115 supra. 
MeMillen v. Douglas Aircraft Co., 90 F. Supp. 670, 1950 U.S.Av.R. 258, 3 
Avi. 17,311 (8.D. Cal. 1950). 
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rr oe Chemical Co. v. Pp aoc 215 Ark. 630, 222 S.W. 2d 820, 2 Avi. 
14, (1949). Discussed n. a. 
DeVito v. United Air Lines, 98 Supp. 88, teen U.S.Av.R. 181, 3 Avi. 17,581 
e. D. N. Y. 1951). Discussed 55 J 124-125 

lue v. United Air Lines, 98 S. 2d 272, 7950 U.S.Av.R. 211, 3 Avi. 
17,196 (1950). 
Sebo v. United Air Lines, 1950 U.S.Av.R. 274, 3 Avi. 17,224 (S. D. N. Y. 


x Wooxcke v. Northwest Airlines, 10 F.R.D. 403, 7 agg U.S.Av.R. 513, 3 Avi. 


17,345 (N.D. Ohio 1949). Discussed at p. 122 su 
Plummer v. Glenn L. Martin, 10 rey 395, 7950 U.S.Av.R. 514, 3 Avi. 
17,346 (N.D. Ohio 1950). Discussed at p. 


. Dusek v. United Air Lines, 9 F.R.D. 326, 1950 USAV.R. 284, 3 Avi. 17,303 


N.D. Ohio 1949). Discussed at p. 122 supra. 
State of Md. for the use of Chrysler v. Eastern Air Lines, 81 F. Supp. 345, 
1948 U.S.Av.R. 650, 2 Avi. 14,805 (D. D. C. 1948). 


. Breen v. Conn, 30 Ohio Law Abstract 483, 1938 U.S.Av.R. 160, 1 Avi. 772 


(1938). Discussed at p. 116 supra. 


. Burzycki v. Northwest Air Lines, 10 F.R.D. 408, 1950 U.S.Av.R. 513, 3 Avi. 


17,345 (N.D. Ohio 1949). Discussed at pp. 122-123 su 


. Munch v. United Air Lines, 184 F. 2d 630, 1950 U.S.Av.R. 496, 3 Avi. 17,318 


(7th Cir. 1950). 








Notes 


COMPETENCY OF OUT-OF-STATE DOCTORS AS EXPERT 
WITNESSES UNDER 147.14. Section 147.14 (2) of the 1951 Wis- 
consin Statutes deals with the competency of doctors to testify as 
expert witnesses in Wisconsin courts. The statute, which will be set 
out in full later, appears to say they are not competent if they have 
not complied with Wisconsin licensing laws, with certain named ex- 
ceptions. The problems raised by this statute are illustrated by these 
two hypothetical cases. 

Your client has had emergency treatment in your town for injuries 
received in an auto accident. She lives in New Jersey and had been 
vacationing in Wisconsin. She goes home where she is treated by a 
prominent Newark physician. When the trial comes up a year later, 
you are confronted by Section 147.14(2), which seems to bar her 
doctor from testifying as an expert witness. How are you going to 
get expert testimony as to her injuries and possibly permanent dis- 
ability? 

Or you are an attorney in Beloit, Wisconsin. You have a friend 
who lives in South Beloit, which is just south of the Wisconsin- 
Illinois state line. While in Beloit, he has an appendicitis attack and 
is rushed to a Beloit hospital. He is operated upon and later suffers 
further pain which he believes has been caused by the negligence of 
the hospital doctor. You bring an action in Wisconsin. You try to 
get expert witnesses for him, but all the doctors in Beloit whom you 
approach won’t testify because they do not believe there has been 
any negligence or because they do not think it “good policy”’ to do 
so. He suggests you get a certain Illinois surgeon. You look at Sec- 
tion 147.14 and you do not believe that surgeon would be competent 
as an expert witness. Where will you find expert witnesses for your 
client? 

These problems are not academic. They occur with sufficient fre- 
quency to cause headaches for attorneys in personal injury actions; 
and more important, the statute can and does place unreasonable 
burdens upon plaintiffs in these situations. Looking at Wisconsin 
geographically, there are certain crucial sectors. There are predom- 
inantly rural areas that are in a large measure dependent upon out- 
of-state hospitals and physicians in Dubuque, Iowa and Minneapolis, 
Minnesota. Many of the people in the border twin-city areas like 
Hurley, Wisconsin and Ironwood, Michigan are treated by out-of- 
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state doctors, who, in many cases, may not be competent to testify 
as expert witnesses. Wisconsin has a large influx of out-of-state 
tourists who are injured here and later treated by doctors in their 
home towns. 

Expert medical testimony is vital in many cases. The courts will 
differentiate between objective and subjective injuries. The latter, 
which often requires expert medical testimony, is defined as, “. . . of 
such nature that a layman cannot with reasonable certainty know 
whether or not there will be future pain or suffering.’’? An Oklahoma 
court reversed a judgment for future pain and suffering because the 
plaintiff had no expert witnesses.? Wisconsin has not been this definite. 
The court did reduce a judgment for permanent injuries from $3,500 
to $1,500 because, ‘“The evidence tending to establish substantial 
injuries of a permanent nature is most meager and unsatisfactory 
and falls far short of establishing that fact to a reasonable certainty.’’* 
The plaintiff in this case did have an expert witness. Even then her 
judgment was reduced. It is plain to see what would have happened 
had she had no expert witnesses. 

Another area where expert witnesses are necessary is malpractice 
actions. They are needed to establish the breach of duty required.‘ 
As mentioned before, there is a general reluctance among doctors 
to testify in malpractice actions against a fellow doctor, especially 
from the same locality or state.’ The need for expert witnesses is 
further aggravated in these actions when one considers the stress 
placed upon specialists who are even less numerous. Finally, a 

120 Am. Jur. 649 (1939). 

* Pine v. Rogers, 182 Okla. 276, 77 P.2d 542 (1938). The court said, “The 
injury to the j jaw, if any, certainly i is subjective and called for the testimony of 
= rt witnesses.” Id. at 277, 77 P.2d at 543. This case was annotated in 115 


.R. 1146 (1938). 
“erBratonn v. Wis. Ice and Coal Co., 182 Wis. 206,208, 196 N.W. 244,245 

« Devereaux v. Smith, 213 S.W.2d 170 (Tex. Civ. App. 1948). 

5 But one court said, ‘There might be a natural reluctance on the part of phy- 
sicians practicing in the same | ity to appear as experts against a fellow owe 
titioner. We cannot believe that aame are not in this State many well-q 
physicians who would be willing to assist by their Ea rson who ae 
a victim of malpractice.” Coleman v. McCarthy, 53 R.I. 268, 165 Atl. 
900,901 (1933). One writer takes the —_ that they won't ‘testify i in most 
cases because they believe there has mn no malpractice. 16 Can. B.J. 185 
(1938). The most realistic a ea was taken by a Wisconsin trial court judge 
in a memorandum po wr ressed the “close affiliation” of the medical 
societies at the county and ane han See 1972 Cases and Briefs #2, p. 50, 
Paulsen v. Gunderson, 218 Wis. 578, 260 N.W. 448 sae ~ig 

* See Beckwith, Medical Evidence, 23 Wis. B. Besser By p.6 (1950). The writer 
states, “The field of medicine i is 80 ’ highly — a fae that many times it 
isn’t safe and at other times it isn’t good po cy to vat your medical evidence on 
the testimony of a general practitioner. af ee do you may find that you are 
completely buried by a mass of testimony from experts in the particular field, 





which you and your medical witness are unable to meet or answer.” Id. at 9. 
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thorough medical report is best obtained by a careful examination 
over a period of time. Our hypothetical plaintiff in the auto accident 
can be more thoroughly observed and checked by her doctor in 
Newark than she can be if she is examined by a Wisconsin doctor 


just before the trial.’ 

Thus far we have seen that the problems caused by the effects of 
this statute are more than isolated cases. Also we have seen how im- 
portant such testimony is. The purpose of this note is to study the 
Wisconsin statute, its history, application and purpose; to examine 
the common law and statutes of other states; to ascertain just what 
practicing attorneys who face these situations do to get expert medical 
witnesses; and finally, to make some general observations regarding 
the rationale behind the statute. 


Section 147.14—Its Problems and History 


Section 147.14 (1) and (2) read: 


Practice. (1) No person shall practice or attempt or hold him- 
self out as authorized to practice medicine, surgery, or osteop- 
athy, or any other system of treating bodily or mental ailments 
or injuries of human beings, without a license or certificate of 
registration from the state board of medical examiners, except 
as otherwise specifically provided by statute, nor unless he shall 
record the same with the county clerk of the county in which he 
resides and pay a fee of fifty cents for such recording. Nonresi- 
dents shall file such license or certificate in each county in which 
they shall practice. The clerk shall enter in a book kept for that 
purpose the date of the license or certificate, the name of the 
licensee, school or practice shown, and the date of the recording. 

(2) No person violating subsection (1) of this section shall 
have the right to collect by law any compensation for profes- 
sional services, or to testify in a professional capacity as a medical 
or osteopathic physician or practitioner of any other form or 
system of treating the afflicted, or as an insanity expert; except 

- that a court in a criminal action may receive the testimony of 
any person as an expert and that practitioners in medicine, 
surgery or osteopathy licensed in other states may testify as ex- 
perts in this state when such testimony is necessary to estab- 
lish the rights of citizens or residents of this state in a judicial 
proceeding and expert testimony of licensed practitioners of this 
state sufficient for the purpose is not available.* 

* “That doctor who has the patient under observation and treatment for either 

a fairly long time or during critical periods can give the best information provided 

his testimony is reliable . . . . the doctor who has had the patient under treatment 
has a great ‘advantage over the doctor who makes one examination for the de- 

fendant.” Jennings, Expert Medical Testimeny, 10 Conn. B.J. 151, 153 (1936). 

The writer was a Connecticut trial court judge, probably with much first hand 


experience. 
8 Wis. Star. § 147.14 (1),(2) (1951). 
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The statute itself is not without its ambiguities. The first and most 
important is whether the doctor from out-of-state who testifies as an 
expert witness is violating subsection (1), and is therefore incompe- 
tent under subsection (2). Is he practicing, attempting to practice, 
or holding himself out as authorized to practice medicine? While it 
does not seem so, one might say that testifying is part of the practice 
of medicine. This crucial issue has never been passed upon by the 
court. This pivotal factor might solve the whole problem. The dif- 
ficulty is that many of the cases were decided before 1923, the year 
that the statute was divided into two sections. After 1923 the doctor 
had to violate subsection (1) before the sanction of subsection (2) 
could be applied. The later cases, Paulsen v. Gunderson,® Morrill v. 
Komasinski,'° and Landrath v. Allstate Ins. Co." all conspicuously 
ignore this issue, probably because justice was obtained by use of 
one of the numerous exceptions. 

The title of the chapter is ‘“Treating the Sick,’’ and the title of the 
section is ‘“‘Practice.’’ These items would seem to indicate the general 
purpose of the statute—to prevent people who are not qualified from 
treating the sick and stopping quacks from acting as real doctors. 
Subsection (3) re-enforces this general purpose by not allowing 
quacks or unqualified persons to represent themselves as qualified.’ 
Not being able to collect in court for fees or testify as an expert wit- 
ness was, before strict licensing laws, a real economic sanction against 
unqualified practitioners. This preliminary discussion of general 
purpose leads into the legislative history of the statute. 

The forerunner of the present statute was enacted in 1867." The 
statute read: 

. . . but no person practicing physic and surgery shall have the 

right to collect, in any action in any court of this State, fees for 

the performance of medical service, nor to testify in a profes- 
sional capacity as a physician or surgeon in any case, unless such 
person shall have received a diploma from some incorporated 


medical society or college, or shall be a member of the State or 
some county medical society legally organized in this State, .. . 





® 218 Wis. 578, 260 N.W. 448 (1935). See infra p.138. 

10 256 Wis. 417, 41 N.W.2d 620 (1950). See infra p.138. 

11 259 Wis. 248, 88 N.W.2d 485 (1951). See infra p.138. 

22 Wis. Stat. § 147.14(3) (1951) which reads, “No person not possessing a 
license to practice medicine and surgery, osteopathy, or osteopathy and surgery, 
under section 147.17, shall use or assume the title ‘doctor’ or append to his 
name the words or letters ‘doctor,’ ‘Dr.,’ ‘specialist,’ ‘M.D.,’ ‘D.O.,’ or any other 
title, letters or designation which represents or may tend to represent him as a 
doctor in any branch of treating the sick.” 

18 Wis. Laws 1867, c. 95, s. 1. 
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The part to which this was added expressly said that doctors who 
were not members of medical societies could practice, but that they 
could not collect in court for fees nor testify in court as experts. 
The chapter was entitled “Of Medical Societies’ and it contained 
the power of the secretary as well as certain regulations of the soci- 
eties. Part of the original purpose was to strengthen the medical 
societies as a means of getting better medical service for the public. 

In 1887 the first of several exceptions was added: 

Provided, that in all criminal actions the court may in its discre- 

tion and in the furtherance of justice, receive the testimony of 


any physician or surgeon without requiring proof of the incor- 
poration of the medical society or college from which he grad- 


uated.!* 


This developed into the present day exception in criminal cases. 

1897 saw the establishment of strict licensing laws and practice 
without a license was a misdemeanor, subject to a fine, imprison- 
ment or both.’” Just how effective the criminal remedy has been is 
difficult to determine. In any case an injunction would be much more 
potent than Section 147.14(2) if the real problem is to prevent quacks 
from practicing. The 1951 legislature recognized this problem and 
passed a statute which gives the state authority to enjoin the illegal 
practice of medicine.'* With criminal penalties and the power to 
enjoin illegal practice, Section 147.14(2) seems quite unnecessary as a 
sanction to prevent unqualified practice. 

In 1915 the ‘“‘catch-almost-all’’ phrase was added.’® The following 


was affixed to the statute: 


provided, further that practitioners in medicine . . . licensed in 
other states may testify as experts in this state when such tes- 
timony shall be necessary to establish the rights of citizens or 
residents of this state in a judicial proceeding when sufficient 
* expert testimony of licensed practitioners in this state sufficient 


for the purpose is not available. 
This phrase has helped in the malpractice cases,?° but only where the 


4 Wis. Srart., c. 33, § 14 (Taylor 1871). 
6 Ibid 


16 Wis. Laws 1887, c. 131, 8.1. 
17 Wis. Laws 1897, c. 264, s. 6. 
18 Wis. Laws 1951, c. 371, mening $ 147.205. The same result may have been 


accomplished without the statute. State ex rel. Abbott v. House of Vision 
etc., 259 Wis. 87, 47 N.W. 2d 321 (1951), where the court said that unlicensed 
practice of optometry was a public nuisance and that an injunction could be used 
to stop it. This case is discussed in 1953 Wis. L. Rev. 163. 


19 Wis. Laws 1915, c. 438, s. 2. 
30 Paulsen v. Gunderson, 218 Wis. 578, 260 N.W. 448 (1935) infra p. 138; 


Morrill v. Komasinski, 256 Wis. 417, 41 N.W. 2d 620 (1950) infra p. 138. 
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plaintiff was a resident of the State of Wisconsin. There is no relief 
from the harsh result when the plaintiff is not a resident or citizen 
of the State of Wisconsin as in our hypothetical cases.” Thus we have 
another exception that arose due to the unfair result that the statute 
can bring. 

The legislative history indicates that the law was first enacted to 
aid the state medical societies. Various legislatures have modified 
the statute, but have left the heart of it intact, preserving a sanction 
that no longer is needed in the face of strict licensing laws and the 
power to enjoin. Also it is evident that these modifications have 
tended to lessen the bite of the statute, an indication that unfair 
results can come about from enforcement. Another exception, actual 
consultation with a licensed Wisconsin doctor as defined in Section 
147.19(1) will be discussed in another connection later.” 

Comparing Section 147.14 with other state statutes shows that only 
two other states have similar provisions. Colorado’s applies only in 
insanity proceedings. Louisiana’s is even broader than that of Wis- 
consin, with no exceptions except consultation.** The other states 
follow the common law. This is a statute that is very uncommon in 
the United States, another reason why its effect and rationale should 
be examined carefully. 


The Common Law on the Problem 


At this point, before looking at the Wisconsin cases on the subject, 
it would be wise to glance at the common law rules on expert medical 
testimony. Wigmore says, ‘“The common law . . . does not require 
that the expert witness on a medical subject shall be a person duly 
licensed to practice medicine.’’** A chiropractor who was a graduate of 
a general college of medicine and had practiced as a physician for 25 
years was held competent.” A hospital interne who was a graduate 
of a medical school and had had 16 months of clinical experience 


" This raises the issue of whether the statute, or at least this part of it, is 
constitutional. Does such a provision, which gives an advantage to the plaintiff 
who is from Wisconsin, violate the equal protection clause of the Fourteenth 
Amendment? 

#2 See infra p. 

33 CoLo. Sone. y 1935, c. 105, § 35. 

“4 La. Rev. Stat. 37:1284 (1950). This statute reads in part: “Unlicensed 
physicians shall not . . . be permitted to collect any fees or charges for services 
rendered, or be allowed to testify as a medical or surgical be any court, . 

%2 WicMore, Evmence § 569, p.667 (3rd ed. 1940). g. Miss. Central 
Ry. Co. v. Alexander, 169 Miss. 620, 152 So. 653 (1934); New Rena J. and G. 
N.R. Co. v. Allbritton, 38 Miss. 242, "75 Am. Dec. 98 (1859); Black v. Ackerman, 
63 N.Y.S. 2d 445 (1946); Rugenstein v. Ottenheimer, 70 Ore. 600, 140 Pac. 747 
(1914); State v. Merriman, 34 8.C. 16, 12 S.E. 619 (1890). 

= City Nat. Bank v. Pigott, 270 8.W. 234 (Tex. Civ. App. 1925). 














134 WISCONSIN LAW REVIEW [Vol. 1953 


likewise was held competent.?” The court allowed the testimony of 
an osteopath who had taken courses in physiology and read textbooks 
on pathology, anatomy and the practice of medicine.** A Minnesota 
court admitted the testimony of a licensed osteopath who was a 
licensed allopath in Illinois, but who had not taken an examination 
in Minnesota.”® 

Many cases which seem to exclude licenses as a requirement are 
actually decided on the ground that what the witness testifies to is 
fact not opinion.*® The court allowed the testimony of a “‘practic- 
ante’’ in a Puerto Rican case because he only testified as to the wounds 
and the position of the body.** As to procedure, the “qualifications 
of a witness to give expert opinion presents a preliminary question 
of fact to be determined at the trial by the presiding justice.’’** The 
trial court is given broad discretion in this field.** The possession of 
a license presents a prima facie case of competence. 

One might look at the dates of some of the common law cases and 
say that they occurred when competent, licensed doctors were ex- 
tremely scarce. However, a 1946 California case succinctly states the 
proposition when it says, ““The common law . . . does not require that 
the expert witness on a medical subject shall be a person duly licensed 
to practice medicine. . . .’’* The common law viewpoint shows con- 





27 Clark v. Horowitz, 293 Pa. 441, 143 Atl. 131 (1928). However, the real basis 
for the holding in this case was to what he had testified. The court said, “His 
testimony was not a scientific analysis of plaintiff’s condition, but embodied such 
general knowledge and opinion as he had gained from personal observation and 
study of her physical and mental condition while at the hospital.’”’ Jd. at 447, 
143 Atl. at 133. 

28 Macon Railway and Light Co. v. Mason, 123 Ga. 773, 51 S.E. 569 (1905). 
The time and place often influence the standards. Georgia in 1905 may not have 
had many licensed, practicing physicians. 

2? Berkholz v. Benepe, 153 Minn. 335, 190 N.W. 800 (1922). The court said, 
“.. . it would seem clear that a graduate from any reputable school of medicine 
and surgery might qualify as an expert.” Jd. at 338, 190 N.W. at 801. 

* % See note 27 supra. 

3t People v. Rivera, 9 P.R. 454 (1905). A “practicante” is the Spanish equivalent 
for our term “interne.” 

# Ricard v. Prudential Ins. Co., 87 N.H. 31, 33, 173 Atl. 375, 377 (1934). 

33 Ricard v. Prudential Ins. Co., supra note 32. Cf. Berkholz v. Benepe, 153 
Minn. 335, 338, 190 N.W. 800, 801 (1922) where the court said, “The me 
of the expert witness is left to the sound judgment and discretion of the trial 
court.” 

% Micciche v. Forest Hill Cemetery Ass’n, 55 D. & C. 620, 46 Lack. Jur. 261 
(Pa. 1945). Cf. Kelly v. Carroll, 36 Wash. 2d 482, 219 P.2d 79 (1950), cert. denied, 
340 U.S. 892, 71 Sup. Ct. 208, 95 L.Ed. 646 (1950), where the Washington Court 
stated,“ . . . the law presumes that the licensed witnesses are experts and non- 
licensed witnesses are not. Thus, doctors with unlimited licenses are competent 
to give expert testimony in the entire medical field.” Jd. at 491, 219 P.2d at 
85. a Macon Railway and Light Co. v. Mason, 123 Ga. 773, 51 S.E. 569 
(1905). 

% Cloud v. Market St. Ry. Co., 74 Cal. App. 2d 92, 99-100, 168 P.2d 191, 196. 


(1946). 
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siderable logic when we look at the leading case on the subject, 
handed down by one of the great courts of the United States, the 
Court of Appeals of New York at the turn of the century. Chief 
Justice Parker stated in People v. Rice: 

. . if a man be in reality an expert upon any given subject be- 
longing to the domain of medicine, his opinion may be received 
by the court, although he has not a license of medicine. But such 
testimony should be received with great caution, and only after 
the trial court has been fully satisfied that upon the subject as 
to which the witness is called for the purpose of giving an opinion, 
he is fully competent to speak. The witness . . . was not prima 
facie competent, for he had not been licensed to practice medicine. 
It was essential, therefore, to prove him to be an expert before 
the defense acquired the right to have him testify. . . .* 


The common law view could not be summed up more clearly or ex- 
pounded more logically. 


Cases Under the Wisconsin Statute 


Montgomery v. Town of Scott*” was the first Wisconsin case under 
the old statute. At that time the statute made a diploma or a mem- 
bership in the state medical society the prerequisite for testifying as 
an expert. The plaintiff was taken to the house of one Horsch, who 
later testified that both bones in her left leg were broken, ‘‘three 
fingers wide above the ankle.’’ The defense objected on the grounds 
that the witness was not an accredited physician. But the court 
said that what he said was not expert testimony and that the statute 
did not apply in these situations. They said that it required no pro- 
fessional skill to tell that the leg was broken. But the court went on 
to say in a dictum that if it had been professional testimony “‘. . . the 
statute makes it necessary that he shall. have a diploma or be a 
member of a legally organized medical society of the state to be 
competent.’’** Perhaps the court is correct in its belief that the tes- 
timony was fact not opinion, a contrary view being possible, but 
there can be many borderline cases in this area, which will give the 
court a great deal of room to base its decision on the judge’s personal 
idea of fairness. The dictum sounds quite strong, yet the court in 
fact uses a device to avoid its harsh result. 

In McDonald v. City of Ashland® the witness was a physician who 





% 159 N.Y. 400, 410-411, 54 N.E. 48, 51 (1899). Wisconsin seems to recognize 
this in the field of chemistry. 28 Ops. Wis. Att’y Gen. 332 (1939). 

37 34 Wis. 338 (1874). 

38 Td. at 344. 

3° 78 Wis. 251, 47 N.W. 434 (1890). 
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had graduated from a medical school. He said he “‘thought’’ it was 
incorporated, which was a requirement under the statute. His tes- 
timony was allowed and the Supreme Court affirmed, saying that 
the fact could be produced by oral testimony. The court said: 


Any other rule might lead to great hardship in particular cases 
by excluding the professional testimony of competent and even 
eminent practitioners. We cannot think it was the intention of 
the legislature, in the enactment of the statute, to expose 
suitors to any such hardship.“ 


Again the court was not strict in its enforcement of the statute. Some 
of the toughness disappears when parol testimony is sufficient. The 
court looked squarely at one major issue—that of hardship to the 
plaintiff, an issue that is seen clearly in the hypotheticals. If this 
court had been faced with the problem of the subsection (1) vi- 
olation, they might well have said that testifying is not a violation 
of subsection (1), a requirement to make the witness incompetent 
under subsection (2). 

In 1902 the court came very close to recognizing the basic issue 
of purpose in Allen v. Voje.“! The facts are not important for the 
purpose of this note, but the court showed insight when it stated in 
a dictum: 

an interesting question is suggested, as to the force of the stat- 
ute . . . in terms prohibiting practicing physicians from testi- 
fying as experts unless their qualifications be established by di- 
ploma or license as therein defined. Whether the purpose of the 
statute is to confine all expert medical testimony upon medical 
subjects to persons having the statutory qualifications, or 
whether it is merely a restriction upon practicing physicians and 
surgeons, intended to induce them to comply with the statutory 
requirement with reference to license, is a subject upon which 
there might be debate. . . . The question, however, is not dis- 
cussed by counsel on either side; and, as it is of much importance, 
we do not feel justified in undertaking an investigation and dis- 
cussion of it without argument, . . .” 


The latter view is taken by Wigmore.“ If the court took the second 
viewpoint they would probably admit the testimony of a competent, 
licensed physician of another state since the purpose would not be 
to make him comply with Wisconsin licensing laws. The court never 
again attacked the issue so directly. 





4° 78 Wis. at 255, 47 N.W. at 436. 

“1 114 Wis. 1, 89 N.W. 924 (1902). 

4 Td. at 13, 89 N.W. at 928. 

2 WicmoreE, Evipence, § 569 (3rd ed. 1940). 
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Where a doctor licensed in Chicago testified that he saw foreign 
matter in the plaintiff’s eye, washed it out, sent him to a hospital 
and there removed the eye, the court allowed it to be admitted be- 
cause it was not expert testimony.“ But the court would not let him 
express his opinion as to subjective injuries or permanent disability. 
The court was tough in its application of the statute, yet some of 
the doctor’s testimony got in via the fact-opinion distinction. 

A good example of the fine line that can be drawn between scien- 
tific and medical testimony is shown in Palmer v. Schuliz.“ There 
the witness testified as to the length of time that the deceased had 
been dead when the witness saw him. The witness was an assistant 
coronor of Milwaukee County. The court said he was competent be- 
cause of his experience. He was not a doctor. The only justification 
for the court allowing it was that it was not medical testimony. There 
could be an honest difference of opinion on this point. As in the cases 
of fact and opinion testimony there is no clearly defined line in this 
area. These hazy areas indicate the problems present in the adminis- 
tration of such a statute. 

Two criminal cases decided within a year of each other, Smits v. 
State“ and State v. Law*’ cloud the issue further when they go into 
dicta when the obvious answer is the exception in criminal cases. 
The latter was an abortion case where three doctors, none of whom 
were licensed to practice in Wisconsin, testified as experts for the 
state. One was a professor of bacteriology, who was the Director of 
the State Hygienics Lab. He testified as to the effect of pus found in 
the dead woman and as to whether there was an infection. The second 
was the Dean of the University of Wisconsin Medical School who 
testified as to the time of pregnancy. The third was a professor of 
pathology. The court said they were not testifying in their professional 
capacities as doctors. The court stated, ‘““The mere fact that the 
science of medicine covers, includes, or requires some knowledge of 
bacteriology, or chemistry, or botany, or biology, or embryology 
would not exclude an expert in either of these sciences. . . .’’4* Wig- 
more recognizes this problem and states, ‘‘. . . such a rule [Wisconsin 
rule] is ill-advised . . . because the line between chemistry, biology, 
and medicine is too indefinite to admit of a practicable separation of 
topics and witnesses . . .’’4* 

“ Hocking v. Windsor S Spring Co Co., 131 Wis. 532, 111 N.W. 685 (1907). 

1909). 


# 138 Wis. 455, 120 N. 
“ 145 Wis. 601, 130 N.W. 525 (1911). 





‘7 150 Wis. 313, 136 N.W. 803 (1912). 
48 Td. at 328, 136 N.W. at 808. 
49 2 WicmoRrE, Evipence, § 569 p.668 (3rd ed. 1940). 
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Two cases were placed by the court in the catch-all part of the 
statute. Paulsen v. Gunderson® and Morrill v. Komasinski* were both 
malpractice actions involving residents of Wisconsin. In the first the 
plaintiff had to go to Des Moines, Iowa, to get an expert medical 
witness while in the second the plaintiff had to get a Michigan 
osteopath. Both plaintiffs claimed they could not get licensed Wis- 
consin doctors to testify for them. In Paulsen v. Gunderson the court 
said, “‘It was for the court to determine whether the appellant had 
in good faith attempted to secure the aid of Wisconsin doctors, and, 
having determined, in the absence of an abuse of discretion, the 
determination is final.’’** This part of the statute was controlling: 

. . . practitioners in medicine, surgery or osteopathy licensed in 
other states may testify as experts in this state when such tes- 
timony is necessary to establish the rights of citizens or residents 
of this state in a judicial proceeding and expert testimony of 
licensed practitioners of this state sufficient for the purpose is 
not available. 


But what if either plaintiff had been a resident of another state? 
Would the court have found another way out? 

In a 1949 decision the court said that the testimony of an out-of- 
state doctor was competent because the court confined the testimony 
to observations and opinions within the scope of a layman.™ In 
Landrath v. Allstate Ins. Co.* the court allowed the testimony of a 
physician who did not have a Wisconsin license by Section 147.19(1)* 
which makes an exception where there is actual consultation with a 
licensed Wisconsin doctor. Again the court did not discuss whether 
testifying was a violation of subsection (1). This exception may prove 
difficult to administer since there will be a problem as to what ‘‘actual 
consultation”’ is. Another exception is fastened to the statute. 

The courts and legislatures have found that the original statute 
can bring unfair results. So they have softened the bite somewhat by 
generally favoring fact rather than opinion and scientific rather than 





5° 218 Wis. 578, 260 N.W. 448 (1935). The trial court judge in this case showed 
sharp insight when he stated, “It strikes me that the purpose of that statute was 
to prevent the unlawful practice of medicine and surgery in the state, and it was 
designed not only to prevent men from holding themselves out and practicing 
medicine and eee, ae in ~ oe, but also from acting as expert witnesses. 
1972 Cases and Brie CET 

51 256 Wis. 417, 41 N.W. 2d <0 (1949). See 1952 Wis. L. Rev. 567. 

8 218 Wis. 578, 585, 260 N.W. 448, 451-452 (1935). 

53 Wis. Star. § 147.14(2) (1951). 

* Will of Williams, 256 Wis. 338, 41 N.W.2d 191 (1950). 

55 259 Wis. 248, 48 N.W.2d 485 (1951). 

86 § 147.19(1) reads, “Sections 147.14 to 147.18, shall not apply . . . to medical 
or osteopathic physicians of other states or countries in actual consultation with 
resident licensed practitioners of this state . 
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medical testimony, by allowing parol testimony to prove qualifica- 
tion, by giving the trial court wide discretion in determining whether 
the plaintiff has been unable in good faith to secure licensed Wisconsin 
doctors, and by providing an exception in criminal cases and in 
cases where there is actual consultation with a licensed Wisconsin 
physician. In view of all these methods of taking an unreasonable 
onus off the plaintiff, it seems possible that the court, faced with a 
problem like our hypotheticals, might say that such out-of-state 
doctors were competent since they were not practicing within the 
meaning of subsection (1). 


What is Done in Practice 


Reciprocity with other states in licensing is hardly ever used to 
get an out-of-state doctor’s testimony admitted.5’ Another possible 
way out for the plaintiff’s attorney is the exception in the case where 
there is actual consultation with a licensed Wisconsin doctor as set 
forth in Section 147.19.5* Actual consultation may be just as expen- 
sive as going to see a Wisconsin doctor periodically, and in any case 
is an added expense. This device, however, is used quite often. Another 
method used very often is bringing the plaintiff to Wisconsin to be 
examined by a Wisconsin doctor before the trial. This also is an added 
expense and the doctor is not as good a witness as the plaintiff’s 
attending doctor would be. Attorneys will, if they can, bring the 
action in a Federal Court to get the testimony of the out-of-state 
doctor admitted. Erie R.R. Co. v. Tomkins*® said that only the sub- 
stantive law of the forum would apply in Federal Court. Since this 
is a procedural issue, the Federal Rules of Procedure® is in effect. 
Rule 43a states: 


. .. All evidence shall be admitted which is admissible under the 
statutes of the United States, or under the rules of evidence here- 
tofore applied in the courts of the United States on the hearing 
of suits in equity, or under the rules of evidence applied in the 
courts of general jurisdiction of the state in which the United 
States court is held. In any case, the statute or rule which favors 


57 In the past two examination meetings conducted by the State Board of 
Medical Examiners only one of the approximately 40 out-of-state doctors who 
were licensed by reciprocity did so qualify to as expert witnesses under § 147.14. 
The Board reciprocates with all state boards except Florida (which reciprocates 
with no state boards). Letter from A. G. Koehler, M.D., secretary of the State 
Board of Medical Examiners, April 21, 1952. 

58 This was used in Landrath v. Allstate Ins. Co., 259 Wis. 248, 48 N.W.2d 
= =— supra p.138. Here the two doctors discussed her condition by telephone 
and letter. 

59 304 U.S. 64, 58 Sup. Ct. 817, 82 L.Ed. 1188 (1938). 

9 As established by 28 U.S.C. § 723(b),(c) (1946 ed.). 
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the reception of evidence governs and the evidence shall be pre- 
sented according to the most convenient method prescribed in 
any of the statutes or rules to which reference is herein made. . . . 


A Federal Court held this to be a rule of admissibility not exclusion, 
and the most liberal test shall prevail.“ Since the common law did 
not impose licensing requirements, the Federal Court would admit 
the testimony of an out-of-state doctor who satisfied the judge of his 
qualifications. 

Also, if you can get the opposing counsel to stipulate that he will 
waive any objections, you can get your doctor on the stand as an 
expert. This does not happen very often. Another possibility is that 
the opposing counsel does not use the statute as the basis for his 
objection. This happened in one Wisconsin case.™ 

Most practicing attorneys are not certain of what the result would 
be if the problem presented in the hypotheticals came to a court 
test. But rather than take a chance of losing their expert witness, 
which may cause a potentially large judgment to be lost or reduced, 
they will use one of the methods mentioned of circumventing the 
statute. It is not a healthy situation when attorneys have to by-pass 
Wisconsin courts or saddle their client with added medical and travel- 
ing expense in order to get the family doctor on the stand as an expert 


witness. 
Some General Observations 


Section 147.14 is an anachronism in our law of evidence. One oft- 
used justification of the statute, that it prevents quacks and un- 
qualified practitioners from treating the sick, has been handled by 
strict licensing laws and injunctive remedies. Certainly stopping 
them from testifying as experts or collecting in court for fees will not 
halt their illegal practicing. Their contracts probably would not be 
enforced anyway, and bringing an action for fees would subject them 
to the criminal penalties. They would not be found competent as 
expert witnesses under common law requirements. For this purpose 
also the law is not needed. Instead, the law today is loaded with ex- 
ceptions provided by court and legislature to lessen the burden it 
places upon litigants. A pleasant contrast to this situation is the 
comparable evidence rule used in Workman’s Compensation pro- 

® Wright v. Wilson, 154 F.2d 616 (3rd Cir. 1946). This is annotated in 170 
A.L.R. 1237 (1947). For an excellent discussion of this —» see Green, The 
Admissibility of Evidence Under the Federal Rules, 55 Harv. L. Rev. 197 (1941). 

* Sundquist v. Madison Railways Co., 197 Wis. 83, 221 N.W. 392 (1928). 
Here a deposition by a licensed doctor in the State of Washington was admitted 


when the defense counsel objected only to the scope of the questions. He did not 
bring up the statute. See 1664 Cases and Briefs #4 pp. 137-139. 
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ceedings. In 1951 the legislature codified a practice of longstanding 
of the Industrial Commission by enacting Section 102.13(1)* which 
read, “‘The testimony of any physician or surgeon who is licensed to 
practice where he resides or practices outside the state, may be re- 
ceived in evidence in compensation proceedings.’’ The Industrial 
Commission was also faced with the problem especially in the border 
areas of the state. The bill was pushed through with other adminis- 
trative reforms without opposition. Here is a cogent example of an 
administrative agency pushing aside old, outmoded procedure in 
favor of rules calculated to give the maximum amount of justice to 
the parties. 

It is recommended that Section 147.14 be amended so as to make 
licensed Wisconsin doctors prima facie competent to testify as 
experts; and also enable doctors licensed in other states to prove, by 
their qualifications, their competency to the satisfaction of the court 
in order for them to qualify as expert medical witnesses. 


JUSTIN SWEET 





WIS. CONST. ART. VIII, §1—PARTIAL EXEMPTION OF 
VALUE AS AN INDUCEMENT TO PROPER SUBDIVISION. 
Wisconsin municipalities have been faced with the serious problem 
of haphazard subdivision growth since the beginning of the postwar 
housing boom. Real estate promoters, fettered by laws! designed for 
depression conditions of the thirties, have been; evading these strict 
subdividing laws and instead parceling the land fy metes and bounds. 
The result has not been conduciv the best development of subur- 
ban areas. Lots have been small, streets poorly laid out, school and 
playground areas minimized or ignored‘qnd unflesirable buildings and 
businesses allowed in areas which should\haye been completely res- 
idential. ‘Y 

Since the building boom promises to —~ for an indefinite 
’ future, the Wisconsin legislature should sefiously consider revamp- 
ing the entire law of subdivision control. ly the abstract, subdivision 
laws generally are considered desirable; but without careful formula- 
tion these laws are as effectively thwarted by local non-compliance 
as by actual legislative repeal.? 








% Wis. Laws 1951, c. 382, s. 4. 


1 Wis. Strats. c. 236 (1951). 
2 Professor Jacob Beuscher of the Wisconsin Law School is currently under- 


taking a study of the entire subdivision problem. 
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This article will dwell on one special problem hindering proper 
subdivision, over-taxation of newly subdivided land, with special 
emphasis on the constitutional issues raised by the possible solutions 
to this problem. The problem is simple enough in its facts: Many 
subdividers claim, with a great deal of justification, that as soon as 
they have their subdivided plat recorded, the assessor doubles or 
triples the valuation of that land although no physical improvement 
has been made on it.* Real estate men and some municipal planners 
believe that a bill should be drawn which would prohibit this in- 
creased tax burden on the land.‘ However, to meddle with the tax 
structure, especially of real estate, invites constitutional difficulty 
arising from Wis. Const. Art. VIII, § 1, which reads: 

The rule of taxation shall be uniform but the legislature may 
empower cities, villages or towns to collect and return taxes on 
real estate located therein by optional methods. Taxes shall be 
levied upon such property with such classifications as to forests 
and minerals including or separate or severed from the land, as 
the legislature shall prescribe. Taxes may also be imposed on 
incomes, privileges and occupations, which taxes may be grad- 
— and progressive, and reasonable exemptions may be pro- 
vided. 


There are a number of possible alternatives in drafting a statute 
which would limit the over-taxation of newly subdivided lands. How- 
ever, every one of them must be considered carefully in light of the 
uniformity clause quoted above.® One possibility would be to forbid 
the assessor to increase the value of the newly subdivided lands for a 
certain number of years except for actual physical improvements. 
A second possibility would be to exempt from taxation for a certain 
number of years the increased value of the land resulting from the 
subdivision. A third possibility would be to exempt the land from 
property taxes altogether and provide a tax of a certain per cent of 
the sale price of each lot to be paid after the subdivider had sold the 
land. Doubtless other schemes could be imagined which would ac- 
complish the same objective of reducing the tax load on this land and 


thus encouraging proper subdivision.® 


3 Whether this can be reduced to a factual record, of course, is another matter. 

4 This type of legislation is somewhat similar to Henry George’s Single Tax 
system. Its foremost proponent today is Henry Buttenheim, editor of the AmerR- 
IcAN Crry. See also Bill 7788S (Wis. 1951). 

5 Article VIII, Section 1 will be referred to as the uniformity clause for the 
remainder of this article. 

6 This writer does not in any way oppose or subscribe to any of the theories or 
suggestions above outlined. The aim of this article is simply to examine the 
constitutionality of several systems which might be used to meet this subdivision 
problem. Once the constitutional grounds for a law are determined those who are 
experts in this field will be better able to draft a workable law. 
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“The rule of taxation shall be uniform and taxes shall be levied 
upon such property as the legislature shall prescribe.’’ Article VIII, 
Section 1 was originally written in this form. Three amendments’ 
have since been added, but they have little significance for the sub- 
ject of this note. The uniformity clause with its broad wording pre- 
sents a nightmare for any court trying to interpret it.? What is the 
rule? What is uniformity? What relation does the first clause have 
to the second clause? Can the legislature exempt land completely? 
Can the legislature provide different rates of taxation or different 
methods of taxation for property? To what extent, if any, can it 
classify property for taxation? Does reasonableness play any part in 
testing what the legislature can do? These are the most important 
and controversial questions raised by Article VIII, Section 1 of the 
Wisconsin Constitution. 

Since the key case interpreting the uniformity clause was decided 
in 1859° and since most of the important cases were decided prior to 
1912, an historical analysis of the clause would seem to be most 

- productive. In making this historical analysis it will be necessary to 
follow the court in making a distinction between exemptions from 
taxation and different rates and methods of taxation.’ 


Tax Exemptions 


The Wisconsin Supreme Court first began to draw a distinction 
between tax exemptions and different rates and methods of taxation 
in the Knowlion case." In this most important case the court held 
unconstitutional, as a violation of the uniformity clause, a law which 
required the city of Janesville to tax farm land within its city limits 
at one-half the rate of urban land. The court developed its theory as 
follows: 

... the very moment that the legislature say that a specific article 

or kind of property shall be taxed, . . . from that very moment 


the first clause of the section takes effect, and it must be taxed 
by the uniform rule. The legislature can only “‘prescribe,”’ . . . 





7 Income tax amendment adopted November, 1908; forest and mineral amend- 
ment adopted April, 1927; optional collection amendment adopted April, 1941. 

8 For the role of the uniformity clauses in state constitutions during the nine- 
teenth century see Judge Cassoday’s opinion in Wis. Cent. R. R. Co. v. Taylor 
County, 52 Wis. 37 (1881). For a history of the adoption of the uniformity clause 
by the Wisconsin Constitutional Convention see Brown, The Making of the Wis- 
consin Constitution, 1952 Wis. L. Rev. 23, 45. 

® Knowlton v. Supervisors of Rock County, 9 Wis. 410 (1859). “ 

10 The court was much disturbed by the failure of the Constitutional Conven- 
tion to include a limitation on exemptions as was common in other states. The 
legislature does have a special exemption section. See Wis. Stats. § 70.11 (1951). 

11 Knowlton v. Supervisors of Rock County, 9 Wis. 410 (1859). 
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the first clause of the section governs the residue of the proceed- 

ing. 

The result of this interpretation was that to tax ai one-half the 
rate violates the uniformity clause but to exempt entirely the farm 
land would not violate it, since the legislature would have said that 
the specific articles of farm land within the city of Janesville should 
not be taxed.’* Credence was given to this interpretation by dicta in 
another uniformity case decided the next year:"4 


It cannot be denied that under this power of exemption, un- 
just enactments in respect to taxation might be made. But those 
who framed the constitution did not see fit to prevent such evils 
by depriving the legislature of the power. 


In 1881 the court handed down the Wis. Cent. R.R. case.* In this 
case the state had granted one railroad a tax exemption on land which 
it had received from the federal government. Taylor County chal- 
lenged the right of the state to grant this exemption on the ground 
that to do so violated the uniformity clause. However, the court 
found the exemption constitutional and in doing so made little effort 
to differentiate between exemptions and differing rates of taxation. 
Apparently the court felt that the uniformity clause left the legisla- 
ture free of any rule of reasonableness in making exemptions and 
hence was consistent with previous court decisions. Justice Orton, 
although he concurred in the result in the Wis. Cent. R.R. case, 
stated his opposition to the idea that the court was powerless against 
the arbitrary exemption of property by the legislature:'* 

If to tax a part of a certain class or kind of property at a less rate 

than the remainder violates the constitutional rule of uniformity, 

much more to entirely exempt such part from any tax whatever. 

. . . It seems to me that these are the very evils—because the 

greatest—which were intended to be prevented by the constitu- 

tional rule of uniformity. 


The constitutional rule for exemptions was finally determined in 
the leading case of Board of Trustees of Lawrence University v. Outa- 





29 Wis. at 424. 

13 The court was not so generous when it actually had to decide an exemption 
case. Hale v. Kenosha, 29 Wis. 599 (1872). The court held that an exemption was 
not outside the uniformity clause unless the property was exempted from all 
taxation. Therefore, an exemption from only local taxation was prohibited by 
the uniformity clause. 

4 State ex rel. Att’y Gen. v. Winnebago Lake & Fox River Plankroad Co., 11 
Wis. 35, 42 (1860). 

% Wis. Cent. R. R. Co. v. Taylor County, 52 Wis. 37 (1881). 


18 Jd. at 96. 
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gamie County.” In that case the court set down the test for exemp- 
tions which has existed unchanged to this day: 


Under sec. 1, art. VIII, Const., providing that the rule of taxa- 
tion shall be uniform; and under the equality in the protection 
of the laws guaranteed by sec. 1, art I, Const., and the XIVth 
amendment to the federal constitution, a classification of persons 
or property liable to or exempt from taxation does not violate the 
required rule of uniformity and equality, provided such classi- 
fication be founded on real differences, affording rational grounds 
of distinction, and the exemption be reasonable in amount.'* 


The court, immediately following the statement cited supra, was 
careful to note that it was not relying completely on the uniformity 
clause.'® This reluctance to rely more heavily on the uniformity 
clause as a constitutional test for exemptions was probably due to 
their earlier decisions previously cited. 

Regardless of this reluctance to rely solely on the uniformity clause, 
the court found unconstitutional an exemption of land to Lawrence 
University larger than the exemption established for, other colleges 
and universities. The court found that the attempted classification 
between Lawrence and other colleges could not be justified under 
the most liberal rule of classification. 

Thus after a review of the Wisconsin rulings on tax exemptions it 
seems clear that the uniformity clause neither adds nor subtracts 
from the constitutional requirement of reasonable classifications 
where tax exemptions are involved. Although the uniformity clause 
may be used to hold a tax exemption unconstitutional, the court 
will still decide that constitutionality on the equal protection test 
of proper classification.” 


Partial Exemptions 


Now that a predictable pattern has been determined for testing 
exemption cases, the further difficulty arises as to what the court 
means by “‘exemption,’’ when considered in relation to property. 
Several Wisconsin laws grant partial exemptions; conceivably a new 
subdivision law would exempt a certain value of newly subdivided 
land from taxation. Are these to be considered exemptions and sub- 
ject only to the “‘classification’’ limitation or are they to be considered 





17 150 Wis. 244, 186 N.W. 619 (1912). 

18 Td. at 247, 136 N.W. at 621. 

19 The court also relied on the Equal Protection clause of the XIV Amendment 
and Wis. Const. Art. I, § 1. 

20 See Heisler v. Thomas Colliery Co., 260 U.S. 245 (1922); for cases discussing 
the criteria of classification see 75 A.L.R. 1, 13, 21-41 (1931). 
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as actually different rates of taxation and to be held to the much 
stricter constitutional rule to be discussed in the following pages? 

An example of the partial exemption already in the Wisconsin 
statutes is Wis. Stats. § 70.11 (30) (1951): 


Improvements not exceeding $500 in value, on real estate, not 
exceeding forty acres nor less than twenty acres, which shall 
hereafter be acquired for, and actually devoted to, agricultural 
purposes, by a bona fide settlor occupying such real estate as a 
homestead, shall be exempt from taxation for a period of five 
years from the commencement of such occupation: provided that 
such real estate at the time of such acquisition is entirely un- 
cleared and unimproved. 


Another example is Wis. Star. § 66.409 (1951) relating to redevelop- 
ment corporations: 


1) A local governing body is hereby authorized, by adopting or 
enacting an ordinance or local law, to exempt real property held 
by redevelopment corporations during a maximum exemption 
period, which shall not exceed 30 years, from any increase in any 
local tax over the maximum local tax. (i.e. maximum tax payable 
on property last held before it was transferred to the redevelop- 
ment corporation.) 


Actually the above laws come much closer to being changes in the 
rate of taxation than exemptions of property from taxation. To limit 
the assessment on a piece of land is clearly not an exemption; for a 
tax is still payable on this property; actually it is just one method 
of taxing that property at a lower rate than other property. Whether 
the court would care to see through this fiction is, of course, another 


matter.” 
Differing Rates of Taxation 


The Knowlton case laid down a strict constitutional test for rates 
of taxation under Article VIII, Section 1. 


“The rule of taxation shall be uniform,” that is to say, the 
course or mode of proceeding in levying or laying taxes shall be 
uniform; it shall in all cases_be alike. The act of laying a tax on 
property consists of several distinct steps, such as the assessment 
or fixing of its value, the establishing of the rate, etc.; and in 
order to have the rule or course of proceeding uniform, each step 
taken must be uniform. The valuation must be uniform, the rate 


%1 For other examples of the partial exemption in the Wisconsin Statutes see 
Wis. Srats. $§ 70.32(3), 66.39(9) (1951) and Wis. Laws 1935, c.97. This latter 
law exempted from taxation for two years improvements on real property made 
in 1936 and 1937. The Attorney-General in 24 Ops. Wis. Art’y Gen. 485 (1935) 
gave his opinion that this latter law was constitutional. The opinion seems to 
over-simplify the problem, however. 
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must be uniform. Thus uniformity in such a proceeding becomes 

equality; ... .” 

Thus in 1859 the court had gone on record in the strongest language 
against any sort of classification of property for taxationregardless 
of the reasonableness of the legislation. The court did not have to 
wait long to apply this doctrine. In 1860 a number of railroads ap- 
pealed a decision handed down without opinion prior to the Knowl- 
ton case which had upheld a state law replacing the various local 
property taxes on railroads with a single state tax of one per cent on 
their gross earnings. The court, disregarding the claim of the state 
that the local property tax was unworkable when applied to railroads, 
declared the law unconstitutional.** Somewhat later it was forced to 
reverse the decision because of past reliance on the constitutionality 
of the law.** The court stated again its private opinion that the law 
was unconstitutional.2* Also various other decisions in this early 
period reinforced the strict doctrine of ‘‘no classification’ laid down 
in the Knowlton case.*" 

A few years later the court in Wis. C. R.R. Co. v. Taylor County”* 
went much to the other extreme on the constitutionality of rate 
differentiation although the case concerned exemptions. Justice Cas- 
soday criticized the Knowlton case and upheld the first railroad case 
which had declared the railroad taxation law valid. After delving 
deeply into the history of this clause both in the Wisconsin Constitu- 
tional Convention and in other states, he reached the following con- 
clusion: 

The rule of taxation is the law of taxation. Such rule or law must 

be prescribed by the legislature, as well as the property to which 

it is to be made applicable. But the uniformity does not go 

directly to the property so prescribed, but only to the ‘‘rule’’ or 

law by which contributions are enforced against the owners of 
such property.?° 





29 Wis. 410, 420 (1859). 

%3 Milwaukee & Mississippi R.R. Co. v. Board of Supervisors of Waukesha 
County. Case found in note at 9 Wis. 431. 

* State ex rel. Att’y Gen. v. Winnebago Lake & Fox River Plankroad Co., 11 
Wis. 35 (1860). 

% Kneeland v. City of Milwaukee, 15 Wis. 454 (1862). 

% Jd. at 461. 

27 Weeks v. Milwaukee, 10 Wis. 242 (1860); State ex rel. Att’y Gen. v. Win- 
neb: Lake & Fox River Plankroad Co., 11 Wis. 35 (1860); Slauson v. Racine, 
13 Wis. 398 (1861); Hale v. Kenosha, 29 Wis. 599 (1872). 

38 52 Wis. 37 (1881). 

29 Td. at 93. 
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According to this theory, uniformity did not apply to property 
but to the legislative ruling as to who should pay the tax. Thus the 
legislature could make a classification of railroads, for instance, and 
make all of their property subject to a special rate of taxation. Not 
until then would the uniformity clause come into effect and it would 
only require that once this legislative classification had been made 
that the legislature could not change it by imposing different rates 
of taxation within the class established by the legislature. Justice 
Cassoday never made it clear why the legislature had to stop with 
its first classification with the uniformity clause prohibiting classifica- 
tion after that.*° 

In his opinion there is a failure, consciously or unconsciously, to 
make clear whether his opinion should apply only to exemptions or 
also include differentiation in rates. This mystery perhaps was solved 
in the Chicago, N. W. case*™ decided in 1906 in which Justice Marshall 
in the majority opinion limited the Wis. Cent. R.R. case to its facts 
as an exemption case, while Justice Cassoday writing a concurring 
opinion shows that to his mind the Knowlton case had been over- 
ruled several times in forbidding classification for different rates of 
taxation. Presumably Justice Cassoday was forced to be ambiguous 
in the Wis Cent. R.R. case as to whether his opinion meant to over- 
rule the Knowlton case and allow classification for different rates of 
taxation, in order to get the rest of the court to go along with him. 
In any event his concurring opinion in the Chicago N. W. case makes 
it clear that the court was not in ignorance when it handed down its 
decision, but instead was trying the very difficult task of making a 
highly outdated decision fit in with the increasing complexity of the 
industrial age. In that concurring opinion Justice Cassoday said: 


In that opinion he (lower court judge) carefully lined up the 
decisions of this and other courts, and to my mind has clearly 
shown that under the uniformity clause of the constitution the 
legislature has power to classify property for the purposes of 
taxation and then to impose different rates of taxation upon the 
different classes of property . .. . To my mind it is very plain 
that ch. 315, Laws of 1903, providing for the taxation of the 
property of each railroad company as a unit, could not be sus- 
tained under the rule so asserted forty-seven years ago (Knowl- 
ton). As I understand, the decision in this case is a wide departure 
from that rule. 
*” Cf. Board of Trustees of Lawrence University v. Outagamie County, 150 
Wis. 244, 136 N.W. 619 (1912). This was an exemption case in which an original 
classification by the legislature was accepted and a second classification by the 


legislature held to be sy. and not an exemption as a class. 
31 Chicago & N.W. R.R. Co. v. State, 128 Wis. 553, 108 N.W. 557 (1906). 


2 Jd. at 677, 108 N.W. at 593. 
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Clearly the majority could not agree with Justice Cassoday that 
the Knowlton case had been overruled, but equally clearly in uphold- 
ing the law Justice Marshall had been forced to limit its meaning. 
The Railroad cases arose out of a law passed by the legislature which 
changed the old one per cent gross earnings tax on railroads back to 
an ad valorem tax, all assessments to be made by a state department 
of taxation and the rate to be an average of all the tax rates through- 
out the state. The railroads, this time not handicapped by a tardy 
attack on the law, asserted that it was unconstitutional on the basis 
of the Knowlton case. Justice Marshall in holding the law constitu- 
tional, but still maintaining that the Knowlton case was good law, 
had to “‘reinterpret’’ the uniformity clause. 


Manifestly, however, it was not intended to say that every detail 
as to all kinds of property under all sorts of conditions must be 
the same. That would be an impossibility; ... .* 

So it is seen that the constitutional rule looks, as it were, 
always to the object to be attained, not, necessarily, to the mere 
manner or means of reaching it.* 


This “reinterpretation’’ of the uniformity clause would allow class- 
ifications when such classification, although providing a new mode 
or method of taxation, would reach approximate equality in the over- 
all tax rate. Subsequent cases were to continue to allow the legislature 
to make this type of classification, but were to add or make more 
specific a requirement that the legislature must have good reason 
for finding a strictly equal system unworkable. 

This use of classification to attain approximate equality has been 
most widely developed in the public utility field probably because 
public utilities were least adaptable to the general property tax ap- 
plied at the local level. But public utility taxation is conceivably 
only the first of many fields of taxation which would be found un- 
workable under the strict theory of the uniformity clause. Both the 
income tax amendment and the forest amendments® to Article VIII, 
Section 1 show other fields in which current taxation needs could not 
be accommodated under the strict interpretation, and a constitu- 
tional amendment had to be passed to allow these new tax schemes 
to become law. 

The court has shown that several loopholes are available to the 





33 128 Wis. at 609, 108 N.W. at 569. 

4 Td. at 613, 108 N.W. at 571. 

% See note 7 supra. 

%* See for discussion State ex rel. Owen v. Donald, 160 Wis. 21, 151 N.W. 331 
(1915); Income Tax Cases, 148 Wis. 456, 134 N.W. 673, 185 N.W. 164 (1912). 
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legislature short of constitutional amendment to circumvent the uni- 
formity section. One of the best illustrations was shown by the court’s 
handling of two laws passed by the state legislature to aid the city of 
Superior. Under Chapter 76 of our statutes the state handles the 
taxation of public utilities. The railroads in Superior had built long 
docks out into the harbor to allow their cars to unload into ore boats. 
With these docks being taxed by the state, the city of Superior had 
an especially high percentage of taxation which it was losing in rela- 
tion to other communities. The legislature first attempted to amend 
the public utility law so as to exclude these docks and harbor facilities 
from general railroad property taxable under Chapter 76 and allow 
the municipality to tax it as general property. The court struck down 
this law in Minn. St. P. & S.S. Me. Ry. v. Douglas County when it 
said: 

The constitutional command that the rule of taxation shall be 
uniform is viglated if a part of the property of a railroad company 
reasonably necessary to be used and in fact used in the operation 
of the railroad, like the docks in the present case, be separated 
from the balance of the property and subjected to local taxation 
at a higher rate than that to which the balance of the property is 
subjected under the ad valorem law.*” 


Whether the court was objecting to classification per se or classifica- 
tion involving higher rates was left undecided but the legislature 
quickly tested this by changing the law to allow the state to collect 
all the tax money and then rebate to the towns, villages and cities 
the amount it had collected on the harbor facilities and docks in 
those municipal units. 

The court in State ex rel. City of Superior v. Donald* held this 
taxation constitutional saying that the uniformity clause was intended 
to prevent discrimination and that there was none here since the 
railroads paid the same amount of tax and the only difference was in 
where that tax money went. In discussing the entire subject of public 
utility taxation and the uniformity clause the court said: 


In order to set the legislative act aside we must be certain that 
there is no legal ground for classification here, and hence that it 
accomplishes actual discrimination between the taxing units of 
the state. . . . The terminal property named is certainly unique 
in character, and may reasonably be said to stand in a class by 





37159 Wis. 408, 413, 150 N.W. 422, 423 (1915). 
8 163 Wis. 626, 158 N.W. 317 (1916). 
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itself... . Probably it was not thought of as an integral part of 
railroad property when the ad valorem law was passed.** 


Conclusion 


In examining the cases in which different rates of taxation are in- 
volved the writer believes that our court has established the follow- 
ing rules: 

1. The general principle behind the Knowlton case still stands, namely 
that the legislature may not classify property, no matter how good 
the reasons, and thereby impose different rates of taxation. 

2. The strict ruling from the Knowlton case is no longer good law. 
The legislature no longer need worry about exact uniformity in all 
taxation. The aim becomes general equality in taxation and where 
equality in taxation cannot be reached through strict uniformity the 
legislature will have leeway in finding that equality. 

3. In seeking equality the legislature may classify and subclassify 
according to the accepted and broad tests of classification used for 
exemptions and as stated in State ex rel. Superior v. Donald. Classifica- 
tion in fact may even be a constitutional necessity when equality 
cannot be attained without it. 

4. The court will be strongly disinclined to let the legislature employ 
its taxing power to juggle the tax rates to attain ends other than 
equality if they cannot be brought within the exceptions stated in 
Article VIII, Section 1. The court has made it clear that such experi- 
ments, no matter how reasonable or within the public interest, must 
go through the laborious process of constitutional amendment. 

The court through the years has written, this writer believes, a 
somewhat predictable pattern of behavior into the uniformity clause. 
This pattern has been hard to trace and at times almost completely 
obscured; yet the blame should not lie with the court, but instead 
with the type of constitution with which they have had to deal. 
Uniformity of taxation is almost an impossible term to interpret 
satisfactorily. A workable interpretation is made even more difficult 
by the rigidity given to the clause by the Knowlton decision almost 
100 years ago. Yet despite these difficulties the court seems to have 
found a workable and rational solution to the enigma of the uni- 
formity clause. This solution is one which should be kept in mind by 
those who plan any innovations in the Wisconsin property tax system. 


Frank L. Brxsy 





* 163 Wis. at 631, 158 N.W. at 319. 
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THE HIGH COST OF APPELLATE LITIGATION. The Supreme 
Court of Wisconsin has recently shown its concern over the high 
cost of appeals. The court let it be known! that multilithed briefs, 
or those printed by other offset methods, would be acceptable as 
constituting the “printed briefs’’ required by the Rules of Practice.” 
This change in printing technique, as is later shown in this note, will 
allow very substantial savings to litigants in our Supreme Court. 
There remain, however, other economies which might be effected in 
our appellate procedures. It is the purpose of this note to examine 
appellate expense and, in the light of present Wisconsin practice, to 
determine whether it may not be materially cut down. 

The whole problem of administrative costs of appeal must be kept 
under constant attack, in order that the ideal of equal justice under 
law be given the fullest possible effect. An American Bar Association 
committee wrote: 

Excessive costs of appeals not only diminish the net value of 
the services rendered by appellate courts and deter parties from 
recourse to them, but they discourage resort to the trial courts, 
because every trial involves the possibility of an appeal. In a 
social system like ours, where free access to the courts is indis- 
pensable, unnecessary burdens should not be placed on the use 
of judicial remedies.* 

The Committee thinks it extremely regrettable that mere costs 
should deter, and possibly prevent, appeals. Some, however, might 
urge in rebuttal that this cost is a very good and sobering thing, in 
that it tends to discourage capricious appeals. This argument, un- 
fortunately, is not very sound, since many lawyers state that an 
appeal is very nearly standard practice in cases where large amounts 
are at stake, the theory being that ‘anything can happen.’’ While 
there is certainly no presumption that the trial courts do not dispense 
justice, we do have an appeals system set up to correct such errors 
as may be made, and the right of appeal, where it seems necessary, 
ought surely to be open to all our citizens, be they poor or rich. And 
in any case, there is no excuse for placing needless burdens upon 





1 The Chief Justice conveyed this decision orally to Mr. Philip S. Habermann, 
Executive Secretary of the Wisconsin Bar Association. The court’s authoriza- 
tion was publicized in Wispar News Letter, 17 January, 1952: “The Supreme 
Court has informed Association Headquarters that briefs prepared on multilith 
or by offset process are acceptable, provided they otherwise conform to size, 
style, etc., required for printed briefs. This will enable a considerable savings in 
many cases. Mimeographed briefs are not acceptable.” 

? Rule 6, Wis. Star. § 251.26 (1951). 

763 A. B. A. Rept. 605 (1938), Report of Committee on Simplification and 
Improvement of Appellate Procedure, cited in Nims, Shortening Records on 
Appeal, 28 J. Am. Jup. Soc. 73. 
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litigants of any economic class. As for the notion of costs inhibiting 
useless appeals, there will be plenty of expense left when all the non- 
essentials have been trimmed away. 

Beyond this rather general impression—that fair play and the na- 
ture of our society require less expensive appeals—it is hard to go. 
If the existence of the costs problem is still in doubt, a questionnaire 
might be got out to the bar embodying such inquiries as, “In the 
past year, do you recall a case in which appeal was not taken because 
of printing costs, or a case in which such costs caused extreme hard- 
ship?”’ 

Examining the mechanism of appeal in detail, it is obvious that 
when a higher court undertakes to review a case, they must know 
what transpired before, during, and after the trial. These happenings 
are preserved in the trial court “‘record’’: the pleadings, orders, ver- 
dict, testimony, judgment, and so forth.* The higher court must also 
be provided with the arguments of counsel in the brief. It is the man- 
ner of transmitting all this intelligence to the higher court which 
largely accounts for the high cost of appeals. 

In the nineteenth century very burdensome printing requirements 
obtained. A full and complete copy of the trial court record was re- 
quired to be sent up to the appellate court.’ Litigants were not allowed 
to use the original papers,* nor might they submit an agreed state- 
ment of the facts.’ So far the litigants were bound to have large 
quantities of documents copied, or “transcribed,’’ but beyond this 
they were often required to print this voluminous record.*® 

Moved by the high printing costs which resulted, the bar and the 
courts have, during the present century, pressed for reform. Reform- 
ing efforts have mainly proceeded along one channel, but there has 
been tentative exploration of two further schemes.® 

The most usual manner of cutting cost is what may be called the 
‘Appendix Device.’’ Under this plan, a brief is printed and sent up, 
containing the arguments of counsel, while the relevant documents 
and facts only are condensed into an “‘Appendix’’ to the brief, also 
printed. The complete trial court record, in its original form, is for- 
warded as well. 

As a modification of this printed Brief-and-Appendix scheme, some 
governments have undertaken to pay printing costs where the litigant 





* Pounp, APPELLATE PROCEDURE IN Crvit Cases 154 (1941). 

5 Pounn, op. cit. thom og note 4, at 166. 

¢ Washington County v. Lucas, 30 Wis. 276 (1872). 

’ Hershey v. Rogers, 45 Ark. 304 (1885). 

8 PounD, op. cit. supra note 4, at 174. 

* For the extent to which these reforms have been adopted, see VANDERBILT, 
Mintmoum STANDARDS OF JUDICIAL ADMINISTRATION c. IX (1949). 
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is impecunious, or to allow less expensive methods of reproduction to 
be used in lieu of printing. 

The last, and perhaps most radical plan, is that of requiring a 
printed brief only, with no summary of the facts appended, the court 
relying, rather, upon the trial court record for the facts of the case. 

Printing the Brief 

The reader has doubtless remarked that each of the schemes pro- 
posed, even the last, entails the submission of a printed brief. The 
reason for this, of course, is that the appellate court must have the 
arguments of counsel in highly legible form, if they are to process 
cases rapidly. The search for printing economy must therefore be 
confined to methods which produce results equal to the traditional, 
linotype technique. It is the stated opinion of the Wisconsin Court 
that multilithed briefs and appendices, or those prepared by similar 
offset processes, meet this criterion.!° 

The offset-printed brief will secure substantial savings to litigants: 
the costs for offset briefs will run to about $1.50 per page," whereas 
the present cost of printing averages about $2.70 per page.’ A print- 
ing economy is therefore effected of about 44 per cent. Reference to 
the Appendix will give some concrete notion of the savings possible, 
in a group of Wisconsin cases selected at random. The “‘average’’ 
appellant was in these sample cases obliged to print 106 pages of 
brief-and-appendix, and would hence have saved $127 had the print- 
ing cost been reduced from $2.70 to $1.50 per page. The “‘average’’ 
respondent, similarly, would have spent some $49 less. 

There is little doubt as to the practicality of the offset-printed 
brief. The firms now handling this work in Madison, for example, 
offer fast and expert service. The offset brief, is set up on the ‘‘Vari- 
typer,’’ has straight margins, and can scarcely be distinguished from 





10 See note 1 supra. 

4 From personal interviews with two Madison, Wisconsin firms which have 
this summer (1952) undertaken to multilith briefs and records. These prices are 
based upon a run of 25 copies, and are increased to about $1.75 per page should 
as many as 40 copies be desired. An Iowa firm, in a letter to the Executive Sec- 
retary of the Wisconsin Bar Association, stated that it could now multilith 
briefs set up on the typewriter for $1.00 per page, and that it hoped to provide 
varityped briefs, with even right-hand margins, at the same price. 

“an none The Impact ef the Increased Cost of Litigation, 35 J. Am. Jup. Soc. 

13 One firm, set up in the summer of 1952, states that it can return proofs 
within 24 hours after the brief is submitted. Another states that it can return the 
completed brief within one working week. 
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the linotyped product,'* whilst those prepared on the electric type- 
writer are highly legible, though the right-hand margins are of course 
uneven. Finally, the quality of the printing as regards permanence 
and readability is as good as that of linotyped work. Taken all in 
all, offset printing offers attractive savings on high-quality work, and 
will undoubtedly come into wide use in the legal field. And as further 
innovations are made in printing, the courts should be alert to their 
use, in order that the cost of appeals may be further reduced. 


The Trial Court Record 


Besides the problem of printing the brief and appendix, there is 
the question of the trial court record itself. Wisconsin follows the 
eminently sensible practice of sending up the original papers from 
the trial court. The record used on appeal therefore consists of the 
very documents submitted to the trial court, plus a transcript of the 
testimony. The documents used in the trial court are, however, a 
rather small part of the total record; the great bulk of the record as 
a rule consists of the testimony in court, in questions-and-answer 
form. Since this testimony is taken down in shorthand in the court- 
room, it is very expensive to get it typed out; the cost can run to 
hundreds of dollars. But here again, modern technique may allow 
extensive savings: sound-recording, properly employed, may replace 
the present shorthand system, allowing extensive economies to be 
made. Merely recording all that transpires in the court room would of 
course be unsatisfactory, for after the lapse of some weeks, it would 
be nearly impossible to distinguish the voices of the judge, counsel, 
the witnesses, and so on. The Navy, however, has lately overcome 
this difficulty in its courts martial. A “talker’’ follows the proceedings, 
and repeats all statements into his recorder microphone, first identify- 
ing the person speaking;** the recording which results constitutes the 
official record of the trial. 

Such an official record would probably turn out to be as accurate 
as the present shorthand method. More important, the attorney, in 
preparing an appeal, would not be obliged to have a complete trans- 





4 See, for a good oe the brief and record submitted to the court in 
Lange, ‘Commissioner of Insurance v. Rancher, which should appear — the 
Wisconsin CASES AND BRIEFS corresponding to 262 Wis. 000 (1952). This 
particular job was varityped and multilithed by a Milwaukee firm. 

* Affidavit in letter from Multigraph Sales Agency, 744 N. 4th Street, Milwau- 
kee, to Mr. Habermann, Executive Secretary, Wisconsin Bar Association, 28th 
Au 1950: The inks used “. . . are not water euaie a and will not fade in the 
sun and are as permanent as any printed ink.” 

%8 Interview with Mr. Philip 8. Habermann, Executive Secretary, Wisconsin 
Bar Association, 29th August, 1952. 
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script typed up, but might rather obtain a copy of the official record- 
ing, and listen to this in order to determine which parts he wanted 
typed. The transcribing might then be done by the attorney’s own 
typist. Though this sound-recording system has yet to be tested in 
detail, the President of the Wisconsin Bar Association believes that 
such a scheme may well halve the expense of transcribing the record.’” 
The progress of sound-recording techniques in the courts will be well 


worth watching. 
The Appendix Device 


Consideration of the trial court record leads naturally to considera- 
tion of the manner in which this record is handled, in the event the 
cause is appealed. Before the printed Appendix became obligatory, 
which is to say, before 1943 in Wisconsin, attorneys were inclined to 
print nearly all the record, at very great expense to their clients.'* 
The appendix plan required printing of only so much of the record 
as was material to the questions raised on appeal. This scheme was 
recommended by the American Bar Association in 1938,! and was 
adopted by the Wisconsin Supreme Court in 1943,?° the stated pur- 
pose being to reduce the amount of printing required, and to improve 
the presentation of facts to the court.” The court has reported that 
the use of appendices has resulted in a reduction of 32.8 per cent in 
the amount of printed matter sent up on appeal.” 

The real heart of the appendix scheme, beyond the omission of 
routine trial court documents, lies in boiling down questions-and- 
answer testimony to the briefer narrative form. See Wisconsin Su- 
preme Court Rule 6(5)(c).%* Inasmuch as the great majority of the 
trial court record consists of testimony, it is this process of distilla- 
tion which is crucial in cutting cost. But, disappointingly, this is a 
time-consuming job, requiring a very considerable degree of skill. 
The attorney is required to navigate a sort of Scylla and Charybdis: 
if, on the one hand, the narrative of the facts is too long, his client 


17 Interview with Mr. a AY S. Habermann, Executive Secretary, Wisconsin 


Bar Association, 29 ry hy 
18 Nims, Shorteni on A , 28 J. Am. Jup. Soc. 73, 78 (1944). 


ng 
1 A. B. A, RECOMMENDATION ON APPELLATE PROCEDURE, Number 8 (1938), 


in VANDERBILT, op. cit. supra note 9, at 422: 
. that such matters in the record as the parties desire to bring to the 


attention of the court should be set forth in appendices to the brief, either by 

summarised statement or quotation. 

2° Rules of Practice in the Supreme Court, Rule 3a, Wis. Stat. § 251.2531 
(1951) on the “statement of the case,”’ and Rule 6(5), Wis. Srar. § 251.26 (1951) 
on the narrative-form appendix. 

a a.” vi, x (1942), 


% Wis. Strat. § 251.26 (1951). 
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will have to bear excessive printing costs; but if the attorney works 
overlong producing a concise narrative, the client will be obliged to 
pay a larger fee to the attorney. Evidently a very nice balance must 
be struck. Mr. Justice Marvin B. Rosenberry, past Chief Justice 
of the Wisconsin Supreme Court, stated in an interview with the 
author that the prevailing practice is to make Appendices too long, 
and that the younger attorneys in particular are guilty of this: they 
evidently work on the very understandable theory that when in 
doubt, it is better to print. 

It is quite evident that any success the appendix device enjoys in 
cutting costs depends upon the efficiency and good faith of the at- 
torneys in condensing testimony. Given the human instinct of cau- 
tion, plus the press of time (“I had intended to write you a short 
letter, but I haven’t much time so I must write you a long one,’’)* 
one is led to ask what the court can do to enforce brevity. 

The answer, in Wisconsin, lies in Rule 10,” in which the court 
reserves sanctions of court costs, to be laid onto those parties who 
“flagrantly disregard’”’ the rules concerning appendices, or who show 

n “absence of . . . good faith’’ in their application of these rules. That 
is, the successful appellant, who has secured a reversal, may not be 
allowed to tax excessive printing expenses upon the respondent as 
costs. 

The effectiveness of Rule 10 evidently depends upon the stringency 
with which it is applied to offenders, for there is a large twilight zone 
which counsel may invade before verbosity turns to “absence of . . . 
good faith.’’ The sanction, at all events, exists in Wisconsin, and may 
be applied at the discretion of the court. In such cases as suggest 
sterner measures, the proposal of the 5th Circuit Court of Appeals 
might very well be followed. (The Federal Courts also have a narra- 
tive Appendix rule.)?? In Knutson v. Metallic Slab Form Co., 132 F.2d 
231 (5th Cir. 1942), the court was presented with an appendix of 
some 1600 pages; they observed that “. . . no effort to abbreviate 
anything was made . . .’’ The court taxed the offending party with 





* Dean Pound, in his AppeLLaTe Procepure 1n Crvit Cases 366 (1941), 
states that the ‘ Prevailing opinion is that the result does not justify the 
labor involved. The lessened expense of printing does not amount to much - 
and is balanced by the expense of translation from mate and —- to nar- 


rative.” But Nims, in Shortening Records on A 28 J. Am. Jup. Soc 
78, concludes that in records of elena length, ap he 4 nD for sceeu'y for “eiling 
down” is nominal, while in longer records, the p og work is pony 


by printing savings. 
% Letters of Lord Chesterfield, quoted by Chief Justice + ngs age in The 
New Rules of the Supreme Court on Appeal, 2 Rutcers L. Rev. , 28 (1948). 
%* Wis, Srat. § 251.264 (1951). 
27 Fep. R. Crv. P. 75. 
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costs, and further declared that ‘‘. . . where diligence and skill were 
clearly not used . . .’’ it might be better to impose costs upon counsel 
than upon their clients.** 

Beyond the problem of the attorney’s skill in condensing a record, 
there is the further question of the exact content of the narrative. 
The appellant is responsible to prepare the narrative of the testi- 
mony,”* and he is expected to produce an impartial condensation, 
as useful to respondent as to appellant. Human nature being what 
it is, the most well-intentioned attorney may inadvertently produce a 
slanted narrative. The cure for this is in the respondent’s printing an 
appendix of his own, in which such additional facts as he wishes to 
present are printed.*° 

In summary, Wisconsin procedure exemplifies the appendix device 
in fairly efficient operation, the efficiency depending upon the skill 
of counsel in condensing testimony. The length of the appendices, 
should it become excessive, may be curtailed by the court’s applying 
the costs sanction more severely. There does not, however, appear 
to be any very great field for economy in the administration of the 
appendix system. 


State Aid For Impecunious Litiganis 


Some states have made provision for appellants who are unable 
to pay printing costs. In New York, for example, a “poor person’’ 
may submit the record in typewritten form.” In Virginia an appellant 
who shows by affidavit that he is ‘‘unable to pay for printing’”’ may 
submit a typewritten record. 

Wisconsin has in its Rules of Practice in the Supreme Court, a 
rather vague reference to “‘typewritten memorandum or reply briefs,’’ 
which may be submitted provided ‘‘special permission’’ has been 
given, and provided the pages are cut to the standard size for briefs.* 
This rule does not, on its face, apply to the first brief-and-appendix 
submitted by an appellant or a respondent, and while it might well 
lie within the court’s power to allow typewritten briefs-and-appen- 
dices in hardship cases, one would prefer that the rule be made as 
explicit as possible. 

papers . ee 
Mine 13: bee 541 (104 4, — on Appeal to the Circuit Court of Appeals, 18 

29 Rule 6 (5), Wis. Stat. § 251.26 (1951). 

3° Rule 7 (4), Wis. Start. § 251.261 (1951). 

31N.Y. Crv. Prac. Act § 558, cited in Pounn, op. cit. supra note 4, at 365. 

2 Va. Laws 1938, p. 136, cited in Pounn, op. cit. supra note 4, at 366. 

33 Rule 11, Wis. Srar. § 251.265 (1951). 
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Beyond these special provisions for poor litigants, there is always 
the possibility of direct governmental subsidy for printing costs, 
though this would entail legislative action, which might prove hard 
to get. Shocking as such a scheme might appear to some, it is really 
no more illogical than the state’s providing court houses or salaries 
for judges. It should be quite possible to limit state printing to those 
appellants able to prove hardship. To the objection that it would 
prove impossible to distinguish “hardship’’ from ‘‘marked incon- 
venience,’’ it may be put in reply that it is the business of the law 
to settle difficult and ambiguous boundaries. Surprisingly enough, 
the United States Supreme Court at one time paid printing costs for 
its litigants.** The whole field of state subsidy is one which merits 
closer study, though to be realistic, this appraisal ought to weigh 
the chances of such an innovation being passed through the legisla- 
ture. 

Using the Trial Court Record as the Facts on Appeal 


The most remarkable reform in appellate procedure in the country 
is that adopted by California in 1943, where the appellant may now 
prepare only a brief, with no condensation whatever from the record.* 
Facts alleged in the brief are keyed directly to the typewritten record, 
of which only the original copy is sent up. At one stroke California 
has swept away the expense of preparing and printing the narrative 
condensation of the testimony. 

In view of the advanced nature of this reform, it is surprising to 
hear that the Californians agreed, “today it is difficult to see any 
value in the requirement of a supplement, and its elimination was 
overwhelmingly approved.’’* Yet on considering the arguments put 
in support of the reform, it is more surprising that other states have 
not at least widely discussed the California plan. 

One strong objection was that the justices must each have individ- 
ual copies of the record, and that one copy for all of them would 
never suffice.*” Not so, replied the reformers, for the justices will 
rarely require to use the record simultaneously. Each justice studies 
a number of cases at once, and, in dealing with any particular case, 
he spends most of his time in studying the law and in preparing an 
opinion, rather than in consulting the record. 





* U.S. Supreme Court Rule 10, Revision of 1858, 21 How. viii, cited in Pounn, 
op. cit. supra note 4, at 174. 
% 28 J. Am. Jup. Soc. 78, 79 (1944). 
aw New California Rules on Appeal, 17 So. Cauir. L. Rev. 79, 134 
3? Witkin, supra note 36, at 135. 
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Further objection was made that the record contains a great deal 
of irrelevant material, which the justices cannot be expected to read.** 
The answer to this was that the justice need examine only those 
parts of the record to which the brief directs him. The reformers 
claimed that it is as easy to consult a record as to consult an appendix 
to the brief. In fact, they urge, it is better to go at once to the true 
record than to rely upon the frequently untrustworthy narrative 
appendices, prepared by counsel who are in an ‘‘argumentative frame 
of mind. . . .’’ 

It was claimed that this plan would place the emphasis in appellate 
litigation where it belongs, upon careful presentation of argument. 
And it was stressed that parties might, if they wished, print appen- 
dices, containing, for example, a certain document or bit of testimony 
which was constantly referred to in the brief. But this appendix is 
to be only “‘an aid to effective argument, not a required duplication 
of portions of the record. . . .’’ Mr. Witkin, the draftsman of the new 
Rules on Appeal, concluded that ‘“‘courts will scarcely notice the 
change; they will look to the typewritten record a little more often, 
and just about as successfully, as they do now.’’*° 

All of these observations were of course made before the California 
scheme went into effect; it is distressing that no very complete report 
has since been published on the new system. In 1947, four years after 
the new rules were set out, the draftsman reported only that the 
“Rules on content and form of briefs . . . seem . . . to be working out 
satisfactorily.’ 

Some of the members of the Wisconsin Supreme Court have, in 
interviews with the author, expressed very grave doubt about the 
California scheme. Whereas the reformers claimed that the record is 
seldom used, our Justices say that they must very frequently pore 
over the entire appendix in considering a case, as the facts are often 
crucial. In cases where this is so, requiring all seven Justices to use 
one typewritten record, in the rather extensive form of questions 
and answers, would be to lay an inordinate burden upon the court. 
We should, however, note that the inconvenience to the court might 
be very much reduced by requiring that four copies of the testimony 
be typed and sent up.*? This would allow one copy to the Justice 





88 Witkin, supra note 36, at 135. 

%* Witkin, supra note 36, at 136. 

“© Witkin, supra note 36, at 137. 

“t Witkin, Four Years of the Rules on Appeal, 35 Cautr. L. Rev. 477, 496 (1947). 

“ The proprietress of the College Typing Company, Madison, Wisconsin 
stated in an interview that three very readable carbon copies may be produced 
by competent typists using 13-pound paper. 
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writing the opinion, and one to each two of the remaining Justices. 
The Justices feared too that the California system would open the 
courts to accusations of handing down ‘‘one man opinions.”’ 

Despite the objections, the California scheme offers such great 
savings as to deserve more detailed examination. A study might well 
be made of the actual operation of the no-appendix plan in California, 
where, after nearly ten years, there ought to be a great reservoir of 
opinion founded upon experience and fact. 

Assuming that the California system is found to offer marked 
savings, though at the expense of some judicial inconvenience, the 
courts might contrive to balance these interests as follows: First, to 
experiment with the plan of appealing on the trial court record by 
allowing it only in cases where ‘“‘inability to pay’’ is shown. Next, if 
this experimental period worked out satisfactorily, to extend the no- 
appendix method to a somewhat broader class of litigants, perhaps 
based upon the amount at issue, or upon ability to pay, as indicated 
by the litigant’s income. This compromise would save the courts 
from typewritten records in most cases—the exact number again a 
good topic for research—but would lift some of the costs burden from 
those persons least able to pay. Litigants who fell just outside the 
mark might likely assert that “equal protection’’ was being denied 
them, an argument which might be answered by pointing out that 
equal protection was now being extended to those citizens who could 
ill afford to claim it before. 


Conclusions 


Upon casting up the costs inherent in appeal procedures, one finds 
that considerable savings may be made by the use of offset-printed 
briefs, and further, that sound-recording techniques may allow very 
marked economies in the preparation of the trial court record. One 
finds too that Wisconsin has set up a fairly economical appendix plan, 
but one whose efficacy depends upon the skill of counsel in preparing 
their summaries of evidence. And one notes that further and sub- 
stantial savings might be effected by abolishing the appendix sum- 
mary of facts, at least for some litigants, relying instead upon the 
original records of testimony, as California now does. All of these 
proposals ought to be taken up and considered. There is quite ob- 
viously no single solution for the costs problem, so many are the 
interests conflicting, but this makes it the more essential that costs 
be attacked from every direction possible. 

Should thorough study uncover no real objections to the reforms 
proposed, these ought to be carried through as expeditiously as pos- 
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sible. One might then expect to see the present appendix scheme still 
used for the litigants well able to afford it, but with briefs offset- 
printed, the California no-appendix plan available to litigants of 
modest means, and some sort of typed-brief scheme open to those 
“unable to pay.’’ As a companion venture to these changes in the 
Rules of Procedure, a movement might be got under way in the 
legislatures to provide a state subsidy for printing the briefs or briefs- 
and-appendices of the less prosperous litigants. This would be espe- 
cially favored by the courts if the Justices found they were badly 
hampered by typewritten records. 

Reform ought certainly to be scrutinized with a realistic eye, but 
it ought never to be opposed merely because it is reform. Far weightier 
changes have been wrought in the law of procedure, a leading ex- 
ample being the abolition of special pleading and the common law 
writs. In speaking of the violent opposition which that reform en- 
gendered in New Jersey, Mr. Chief Justice Vanderbilt wrote, “‘An- 
cient practitioners threatened to resign . . . somehow these worthy 
gentlemen managed to survive the change... .’’* 

May the courts continue to refine appeals procedure so that they 
may more convincingly make the proud claim of Magna Carta, that, 
“‘We will sell to no man, we will not deny or defer to any man either 


justice or right.’’4 
Wituiam K. CuHiIpMan 


APPENDIX 


Analysis of the first ten cases bound in “Cases and Briefs” for Volume 258, 
Wisconsin Reports. (The figures perme before the totals, for both Appellants 
and Respondents, signify pages of brief printed, pages of appendix printed, and 
pages of further materials, as reply briefs, motions for rehearing, etc.) 


NAME AND TYPE OF CASE TOTAL PAGES 
Arendt v. Insurance Co. App: 25+ 33+ 0 = 58 
(Auto accident) p: 17+ O+ 0 = 17 
Asplund v. Palmer App: 58 + 10i + 67 = 226 
(Amount of damages) p: 5+ 0+ 3 = 59 
Auer v. Johnson App: 24+ 42+ 7 a 83 
(Jurisdiction of Cts) eee: 17+ 7+11 = 35 
Austin, In re App: 32+ 48+ 0 = 80 
(Trusts) 37+ 0+ 26 = 63 
Balzer v. Weisensal “ae: 26+ 35+ 10 = 71 
(Jurisdiction of Cts) esp: 42+ 0+ 0 = 42 
Bank of Mauston v. App: 84 + 142 + 25 = 251 
Marachowsky esp: 62+ 19+ 0 = 81 
(Corporations) 





48 Vanderbilt, The New Rules of the Supreme Court on Appeal, 2 Rurcers L. 
Rev. 1, 8 (1948). 

“ Magna Carta, 1297, 25 EDW. I, c. 29, in 4 Hauspury’s Statutes or Enc- 
LAND 26 (2d ed., 1948). 
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NAME AND TYPE OF CASE TOTAL PAGES 
Barrows v. Leath Co. App: 49+ 69+ 21 = 139 
(Personal in, ne) ll 44+ 19+ 12 = 75 
Batson v. Nicho App: 18+ 29+ 0 = 47 
(Personal injury) ; ali 22+ 8+ 0 = 30 
Brown v. Erb App: 34+ 38+ 0 = 72 
(Sale of chattels) : 16+ 0+ 0 = 16 
Brown v. Siucher et al. App: 21+ 9+ 0 = 30 
(Picketing) p: 16+ 12+ 0 = 28 
AVERAGE TOTAL PAGES FOR APPELLANTS = 106 
AVERAGE TOTAL PAGES FOR RESPONDENTS = 45 


NOTE: The average taken is the arithmetic mean. 





WILL EQUITY ENJOIN THE REPEATED VIOLATION OF A 
PENAL STATUTE? Generally equity will not enjoin the commis- 
sion of crimes. However, since the turn of the century, there has been 
a shift toward more equitable interference in the field of criminal 
conduct.' The civil jurisdiction of the chancellor has been invoked 
in an ever increasing variety of situations to restrain the commission 
of criminal acts when these acts also constitute a public nuisance. 
The injunction is granted in order to abate the nuisance regardless 
of the fact that the same acts are also criminal. Thus the purpose of 
the injunction is not to punish crimes committed in the past, but 
rather to forbid subsequent violations. In case the violation reoccurs, 
the defendant has disobeyed a court order and is subject to punish- 
ment for contempt. It is at this point that the injunction against 
crimes differs from the ordinary criminal procedure since the net 
effect of a fine or imprisonment for contempt is to punish a person 
for a criminal act without trial by jury and without establishing his 
guilt beyond a reasonable doubt. The law is clear that this practice 
is constitutional when a public nuisance is the subject of the injunc- 
tion.? The question of what crimes will amount to a public nuisance 
then becomes crucial. 

This problem came to the attention of the Wisconsin Supreme 
Court in State ex rel. Abbott v. House of Vision-Belgard-Sepero, Inc.* 
The plaintiff as President of the Wisconsin Board of Examiners in 
Optometry brought the suit seeking to enjoin the defendant corpora- 


1 Dunbar, Government by Ing injunction, 13 L.Q. Rev. 347 ( ag’ C Gregory, Govern- 
ment by Injunction, 11 Rev. 487 (1898); Mack Revival of Criminal 





Equity, 16 Harv. L. Rev. 80° '(1903) ; Ralston, Government by. Injunction, 5 
Corn. L. Q. 424 (1920); Caldwell, Injunctions Against Crime, 26 Itt. L. Rev. 
rit — Leflar, Equitable Prevention of Public Wrongs, 14 4 Tex. L. Rev. 427 


2 Mugler v. Kansas, 123 U.S. 623 (1887). 
3259 Wis. 87, 47 N.W. 2d 321 (1951). 
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tion from operating its business in violation of the criminal law. It 
was alleged that the defendant had in its employ unlicensed optom- 
etrists in violation of Section 153.11 of the statutes. There was no 
allegation that the employees were in any way incompetent. It was 
further alleged that this state of affairs amounted to a public nuisance. 
The defendant demurred to the complaint on the ground that the 
plaintiff had not stated a cause of action for equitable relief and that 
the plaintiff did not have capacity to sue. The trial court overruled 
the demurrer, but the Wisconsin Supreme Court reversed, sustain- 
ing the defendant’s position that the plaintiff had no capacity to 
sue.‘ The remainder of the opinion, although dictum was devoted to 
the more interesting nuisance question. The majority of the justices 
emphatically stated that had it not been for the plaintiff’s incapacity 
to sue, the injunction would have been granted, while a vigorous 
minority of three justices dissented from this view. 

The majority of the court relied upon language in an earlier case 
which stated that: 

Every place where a public statute is openly, publicly, repeatedly, 

continuously, persistently, and intentionally violated, is a public 

nuisance.® 
It is the purpose of this note to examine the origin and development 
of this doctrine and to discuss its application to other situations. 


History 

The doctrine first appeared in State ex rel. Vance v. Crawford de- 
cided by the Supreme Court of Kansas in 1882.* In this case the de- 
fendant operated a saloon in violation of the criminal law. The 
statute in force at the time forbade the operation of saloons and in 
addition to providing a criminal penalty, specifically declared them 
to be a public nuisance. The court decided that the remedy at law 
was adequate and refused to grant the injunction. Having thus dis- 
posed of the case, the court went on to say: 





‘ The persons and agencies who can sue to enjoin a public nuisance in the name 
of the state are delimited by statute, they are: “. . . the attorney general upon 
his own information, er upon the relation of a private individ or a county, 
having first obtained leave therefor from the court... .” Wis. Stat. § 280.02 
(1949). The court reasoned that Mr. Abbott was not suing in his private capacity, 
but in his public capacity as agg of the Wisconsin Board of Examiners in 
Optometry—an official body. Since the only official bod Fane mooie to sue by the 
terms of the statute is a county, the Wisconsin Board of Examiners in Optometry 
had no capacity to sue. 

§ 259 Wis. 87, 91, 47 N.W. 2d 321, 323 (1951). 


'28 Kan. 726, 42 Am. Rep. 182 (1882). 
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Indeed, we would think that every place where a public statute is 

openly, publicly, repeatedly, continuously, persistently and in- 

tentionally violated, is a public nuisance.’ 
This language was approvingly cited and again appeared as dictum 
in a later Kansas case concerning the abatement of an illegal insane 
asylum.* In this case the defendant operated the asylum without 
having first obtained a license to do so as required by the statute. 
It appeared that the inmates had created much disturbance in the 
environs of the institution causing fear and consternation to their 
more well-balanced neighbors. The court later explained the result 
in this case by pointing out that a nuisance in fact existed by dint 
of the annoying and troublesome conditions accompanying the stat- 
utory violation.* It was based upon the dictum of these two cases 
that Pomeroy included the language of the Crawford case in his 1919 
Treatise on Equity Jurisprudence.” 

The doctrine of the Crawford case remained unnoticed in Kansas 
appellate practice until the court decided State v. Barron." This was 
a suit to enjoin the defendant’s operation of a theater in violation of 
a statute making it a crime to do so on Sunday. The state relied upon 
the rule as announced in the earlier Crawford case, but the court 
repudiated the rule and denied the petition on the ground that the 
rule as previously laid down was dictum and did not control since 
the violation of a Sunday law was not in fact a public nuisance. 

Nebraska has had a similar experience with the Crawford rule. 
The court cited it approvingly in a case concerning the illegal sale of 
liquor on a train,!? but when requested to enjoin the illegal practice 
of a woman chiropractor, the court declared that the rule, as adopted, 
was far too broad and denied the petition.’* The arguments of the 
Crawford case have also been pressed upon the courts of Alabama,’ 





728 Kan. 726, 733, 42 Am. Rep. 182, 186 (1882). 

8 State v. Lindsay, 85 Kan. 79, 116 Pac. 207 (1911). 

* State v. Barron, 136 Kan. 324, 15 P. 2d 456 (1932). 

10 Pomeroy, 2 EquiraBLe Remepies § 479 rnree A * 1919). wey <a 
also cited as authority State ex rel. Gibson v. Chicago R. &Q. R. Co., 191 8.W. 
1051 (Mo. App., 1917). This case concerned the illegal transportation of — 
The case was not in point since it did not mention the Crawford rule and in 
addition the court refused to enjoin the activity 

It may be of some interest to note that the quote does not appear in the latest 
edition of the treatise. Pomeroy, Equiry JURISPRUDENCE (5th ed., 1941). 

1 136 Kan. 324, 15 P. 2d 456 (1932). 

12 State v. Chicago, B. & Q. R. Co., 88 Neb. 669, 130 N.W. 295 (1911). 

3 State v. Maltby, 108 Neb. 578, 188 N.W. 175 (1922). 
an ROT) Telegraph-Cable Co. v. City of Montgomery, 193 Ala. 234, 69 So. 
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Georgia and Massachusetts,'* but they have all rejected it in the 
first instance. 

On the other side of the ledger three states appear to follow the 
doctrine. The Oregon court relied on it to enjoin an unlicensed milk 
distributor,’” and the Minnesota court quoted it approvingly in a 
case involving the abatement of an illegal roadhouse and gambling 
place.'* The Crawford rule has been considered only once in each of 
these states. The third state in the group which follows the Craw- 
ford rule is Wisconsin. 

The Wisconsin court considered the doctrine for the first time in 
State ex rel. Cowie v. La Crosse Theaters Company.'*® The case involved 
an injunction to abate the defendant’s holding of ‘“‘Bank Night’’ at 
its theater. After holding that the practice amounted to a lottery, the 
court went on to grant the injunction, apparently basing its decision 
on the Crawford rule as quoted by Pomeroy. With the exception of 
another case which differed only as to the type of lottery involved,”° 
the problem did not again arise until State ex rel. Abbott v. House of 
Vision-Belgard-Sepero, Inc. In the Abbott case the state relied heavily 
on the Crawford rule to establish its case. Since the unlicensed practice 
of optometry has not been held in itself to be a public nuisance” and 


46 State ex rel. Boykin v. Ball Inv. Co. et al., 191 Ga. 382, 12 S.E. 2d 574 (1940). 
ua v. Stratton Finance Co., 310 Mass. 469, 38 N.E. 2d 640 

17 State ez rel. Peterson v. Martin, 180 Ore. 459, 176 P. 2d 636 (1947). 

18 State v. Sportsmen’s Country Club e¢ al, 214 Minn. 151, 7 N.W. 2d 495 (1943). 

19 232 Wis. 153, 286 N.W. 707 (1939). Previous to this case the court had 
enjoined the commission of crimes, but only when a statute specifically provided 
A ee State ex rel. Att’y. Gen. v. Thekan, 184 Wis. 42, 198 N.W. 

20 State ex rel. Regez v. Blumer, 236 Wis. 129, 294 N.W. 491 (1940). See Note 
1941 Wis. L. Rev. 571. 

21 New Hampshire Board of Registration in Optometry, et al. v. Scott Jewelry 
Co., et al., 90 N.H. 368, 9 A. 2d 513 (1939). The unlicensed practice of optometry 
has been enjoined in cases where the defendants were in fact incompetent or were 
carrying on misleading advertising campaigns. Ritholz et al. v. Commonwealth 
et al., 184 Va. 339, 35 S.E. 2d 210 (1945); Seifert et al. v. Buhl Optical et al., 276 
Mich. 692, 268 N.W. 784 (1936). 

Another facet of the problem is highlighted by Ezell et al. v. Ritholz et al., 188 
S.C. 39, 198 S.E. 419 (1938). In this case the defendant was practicing optometry 
without a license and the plaintiff representing the licensed optometrists of Sout 
Carolina sought to enjoin such practice. The plaintiff sued not on the theory that 
the defendant’s operations created a public nuisance, but rather on the theory 
that optometry was a profession and that the defendant’s intrusion into the field 
was an interference with a valuable property right of the plaintiff. The court 
agreed that the plaintiff's property rights had been infringed upon and that the 
remedy at law was inadequate. The court thus granted the injunction to protect 
the plaintiff personally while the protection of the Yom was only incidental. 
This line of attack would probably not succeed in Wisconsin since the practice 
of optometry is considered a skilled calling rather than a profession. State ez rel. 
Harris v. Kindy Optical Co., 235 Wis. 498, 292 N.W. 283 (1940). However, the 
courts grant —— relief to protect the property rights of professional pore, 
notably in the legal profession. Unger v. Landlords’ Management Corp., 114 N.J. 
Eq. 68, 168 Atl. 229 (1933). Wisconsin handles the problem by subjecting the 
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the statutes make no provision for its abatement in equity, the plain- 
tiff’s case had to stand or fall upon the Crawford rule as announced 
in the Cowie case.”* 

In light of the lack of popular acceptance of the Crawford rule by 
the courts of this country, the advisability of accepting it as a black 
letter rule by the Wisconsin court should be considered. The remain- 
der of this note will discuss the doctrine in relation to the principles 
of nuisance law and some other situations which may come into its 
purview. 


The Crawford Rule Considered 


Courts of equity, when called upon to enjoin a given course of 
criminal conduct as a public nuisance, may do so basing their decision 
on one of two theories: (1) That the conduct is in fact and legal effect 
a public nuisance,” or (2) That it has been declared to be such by a 
valid statute.24 When a statute declares the conduct to be a public 





unlicensed lawyer to criminal contort, Wis. Strat. § 256.03 (7) (1951) in addi- 
tion to providing a criminal penalty, Wis. Star. § 256.30 Ae — 

22 It is submitted that the use of the Crawford rule in the Cowie case was not 
necessary to the decision since the holding of the decision was that a lot i.e. 
gambling was a public nuisance and abatable. Gambling is so considered. State 
ez rel. Williams Att’y. Gen. v. Karston, 208 Ark. 703, 187 S.W. 2d 327 (1945). 
Again the Cowie case may be distinguished from the Abbott case for the reason 
that the statute regulating optometry is only regulatory while the practice of 
gambling is prohibited no matter how or where it is carried on. 

23 This class of nuisances may be further broken down into nuisances per se and 
nuisances per accidens. The former covers “an act, occupation, or structure which 
is a nuisance at all times and under any circumstances, regardless of location or 
surroundings, while a nuisance in fact or per accidens is one which becomes a 
a by reason of circumstances and surroundings.” 66 C.J.S. Nuisances § 3 
(1950). 

When a nuisance is shown, the next question to arise is whether the court will 
grant an injunction to abate the nuisance or whether the petitioner must also 
show that the remedy at law is inadequate before the relief will be granted. If the 
remedy at law must be inadequate before equity will act, what is the amount and 
type of proof required to establish this in uacy? The courts are not in agree- 
ment on either of these questions. See 66 C.J.S. Nuisance § 110 (d)(1)(1950). 
Although these problems are outside the scope of this note, the theory running 
through most of the cases read is that the criminal remedy must be inadequate, 
but that it is not difficult to show such inadequacy once the nuisance is established. 
On the other hand some cases seem to rely on the gross inadequacy of the criminal 
remedy to establish the nuisance! 

% Criminal conduct has been declared a nuisance or made specifically abatable 
in the following situations: unlicensed child welfare agencies (Wis. Strat. § 48.40 
(1) (b) (1951); unlawful fertilizer distribution (Wis. Stat. § 94.64 (12) (1951); 
unlicensed architects (Wis. Stat. § 101.31 (15) (1951); unlicensed nursing homes 
(Wis. Star. § 146.30 (10) (1951); unlicensed practice of medicine (Wis. Strat. 
§ 147.205(1) (1951); unlicensed chiropractors (Wis. Stat. § 147.205 (2) (1951); 
disorderly houses (Wis. Stat. § 280.10 (1951) and gambling houses (Wis. Srart. 
§ 348.085 (2), (3) (a) (1951) ). 

Statutes of this type have been held not subject to constitutional objections 
and the requested injunctions have been ted in the following cases: State 
ez rel. Missildine, Co. Atty. v. Jewett Market Co., 209 Iowa 567, N.W. 288 
(1929) (unlicensed practice of pharmacy), and Lamb et al. v. Whitaker, 171 


pharmacy), 
Tenn. 485, 105 S.W. 2d 105 (1937) (illegal practice of law). 
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nuisance, and provides for its abatement, there is no need to define 
the concept further. But when the injunction is sought independent 
of any statute, the term must be defined to establish some criterion 
for judgment. Because of the wide variety of situation embraced by 
the concept, a definition can only be formulated in the most general 
terms. For example, the one found in Joyce On Nuisances: 


A public or common nuisance is an offense against the public 
order and economy of the State, by unlawfully doing any act or 
by omitting to perform any duty which the common good, pub- 
lic decency or morals, or the public right to life, health, and the 
use of property requires, and which at the same time annoys, 
injures, endangers, renders insecure, interferes with, or obstructs 
the rights or property of the whole community, or neighborhood, 
or of any considerable number of persons; . . .* 


The three basic elements of this definition appear to be: (1) an 
unlawful or antisocial act; (2) which in some way injures; (3) a sub- 
stantial number of persons. When the Crawford rule is examined 
with these elements of the nuisance concept in mind, it appears that 
the elements of injury, plus the requirement that the injury is to a 
substantial number of persons are lacking. The Crawford rule con- 
centrates on the unlawful act, and declares that when it is done re- 
peatedly, openly and intentionally, a public nuisance exists. The case 
at hand, State ex rel. Abbott v. House of Vision, is an example of the 
departure from the old requirement of injury to a substantial number 
of persons before a nuisance is established. The injunction was prayed 
because the defendant’s employees practiced optometry without a 
license—not because these employees were in fact incompetent or 
worked any actual hurt upon the health of the community. Thus 
open, repeated and intentional violation of a safety statute, merely 
regulatory in nature,”* was said to be a public nuisance even though 
the defendant’s employees may have been competent in every way. 
There is authority to the effect that an unlicensed professional man 
may be enjoined if he is in fact incompetent and a danger to the public 
health.2”7 The same courts deny the injunction when the case rests 
solely on the absence of a license on the theory that a license has 





% Josern A. and Howarp C. Joyce, TREATISE on the Law Governine Nut- 
SANCES § 5 (1906). 

% The statute regulating the practice of optometry was held constitutional as 
a valid regulatory device in Price v. State, 168 Wis. 603, 171 N.W. 77 (1919). 

37 State ex rel. La Prade, Att’y Gen. v. Smith, 43 Ariz. 131, 29 P.2d 718 (1934) 
and State ez rel. Marron v. Compere, 44 N.M. 414, 103 P.2d 273 (1940). 
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nothing to do with the man’s actual qualifications.* The Crawford 
rule would call for an injunction in the latter situation—because of 
the illegality of the act—in spite of the fact that the community was 
in no way injured. The Crawford rule, because of its preoccupation 
with illegality, would also authorize equitable relief in areas such as a 
boxing match held on Sunday,” and all violations of license statutes 
whether the person be a physician or just a barber’s apprentice.*® 
The effect is to enjoin criminal conduct when there is not only no 
actual injury to the community, but not even a remote possibility 
of injury. This appears to be a substantial departure from the settled 
nuisance law. 


Conclusion 


The Crawford rule has been considered in eight states. Of this 
number three rejected it in the first instance and two more states 
rejected it after having once announced the doctrine. Two states, 
Oregon and Minnesota, have each met the problem in one case, and 
appear to have adopted the doctrine. However, these states may well 
follow the lead of Kansas and Nebraska and reject the rule in a sub- 
sequent case when a different and less disturbing problem presents 
itself. 

When the problem again arises in Wisconsin, the court will still be 
free to accept or reject the Crawford rule. Aside from the emphatic 
manner in which the court spoke, the court is not bound by its pro- 
nouncement in the Abbott case by the rule of stare decisis, since the 
entire nuisance discussion was dictum. 


28 Dean v. State, 151 Ga. 371, 106 S.E. 792 (1921); Redmond v. State ez rel. 
Att’y Gen., 152 Miss. 54, 118 So. 360 (1928); State v. Johnson, 26 N.M. 20, 188 
Pac. 1109 (1920); Contra, Kentucky State Board of Dental Examiners v. Payne, 
213 Ky. 382, 281 S.W. 188 (1926); Commonwealth ez rel. Atty. Gen. et al. v. 
Pollitt, 258 Ky. 489, 80 S.W. 2d 543 (1935); Jones v. Commonwealth et al., 308 
Ky. 233, 213 8.W.2d 983 (1948); Curtis v. Registered Dentists of Oklahoma, 193 
Okla. 233, 143 P.2d 427 (1943). 

29 Wis. Star. § 169.11 (1951) makes boxing matches held on Sunday a crime. 
The great weight of — does not allow injunctive relief to prevent viola- 
tions of a Laws. -_ heatre v. State, 98 Ark. 437, 1386 S.W. 174 (1911); 
State ex rel. Taylor v. lola Theater Corp., 186 Kan. 411, 15 P. 2d 459 ro : 
State v. Barry, 217 S.W. 957 (Tex. Civ. App., 1919). Contra, Forehand v. ly 
et al., 200 Ga. 166, 36 S.E. 2d 321 (1945). 

30 Injunction refused in unlicensed barber situation in Richmond et al. v. 

Miller, 70 N.D. 157, 292 N.W. 633 (1940). With the increasing number of activ- 
ities requiring licenses, it is submitted that with the blanket adoption of the 
Crawford rule, the chancellor would become another tool in the hands of those 
who desire to protect the monopolies created by the licensing statutes. 
_ The courts are split as to whether the business of a “loan shark” may be en- 
joined. Injunctions have been ted in Commonwealth ex rel. Grauman v. 
Continental Co., Inc., 275 Ky. , 121 S.W. 2d 49 (1938) and denied in State 
ez rel. Boykin v. Ball Inv. Co., et al., 191 Ga. 382, 12 8.E. 2d 574 (1940) ; Common- 
wealth v. Stratton Finance Co., 310 Mass. 469, 38 N.E. 2d 640 (1941). 
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In addition to the lack of popular acceptance, the Crawford rule 
seems too broad. If Wisconsin finally accepts it in a clear holding, 
the court may later be bound, as a matter of black letter rules, to 
enjoin criminal activity ordinarily considered as outside the scope 
of equitable interference. Anytime the violation of a penal statute 
can be termed open, repeated and intentional, regardless of the type 
of offense or the remoteness of actual injury to the public, an injunc- 
tion will be in order. The effect of this expansion of the powers of the 
chancellor is to add to the remedy provided by the statute, another 
which the legislature has not prescribed. In the light of the protec- 
tions afforded the individual defendant by the criminal machinery, 
this expansion of equitable jurisdiction seems unwarranted. 


Joun J. OTruscH 





STATUTORY DISCRETION OF THE DISTRICT ATTORNEY 
IN WISCONSIN. The wide discretion of the district attorney in the 
prosecution of criminal actions is well known and has been exten- 
sively commented upon.! This note is limited solely to a discussion 
of his discretion in the prosecution of a particular action as provided 


for by Wisconsin law. 
Section 59.47 of the Wisconsin Statutes provides in part that the 


district attorney shall: 


(1) Prosecute or defend all actions, applications or motions, civil 
or criminal, in the courts of his county, in which the state or 
county is interested or a party... . 

(2) Prosecute all criminal actions, except for common assault 
and battery or for the use of language intended or naturally 
tending to provoke an assault or breach of the peace, before any 
magistrate in his county, other than those exercising the police 
jurisdiction of incorporated cities and villages in cases arising 
under the charter or ordinances thereof, when requested by such 
magistrate. ... 


Several questions arise from this exception as to the duties of the 
district attorney: (1) What is the purpose of this exception? (2) If 
the district attorney is not required to prosecute, what procedure is 


' The district attorney must often decide whether or not to prosecute a partic- 
ular action. See: Baker, The Prosecutor—Initiation of Prosecution, 23 J. or Crim. 
L. 770 (1933). Secondly, if he does prosecute, he must exercise his discretion as 
to what type of action to bring and in what degree. See: Baker and DeLong, 
The Prosecutor—Powers and Duties in Criminal Prosecutions, 24 J. or Crim. L. 
1025 (1934). Snyder, The District Attorney's Hardest Task, 30 J. or Crim. L. 167 
(1939). Miller, The Compromise of Criminal Cases, 1 So. Cauir. L. Rev. 1 (1927). 
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used in the prosecution of criminal actions ‘for common assault and 
battery,’’ and “for the use of language . . . tending to provoke an 
assault or breach of the peace’’ before the county magistrates? (3) 
Does the district attorney prosecute such actions in the circuit court, 
if an appeal is made from the decision of the magistrate? (4) What 
are the practical consequences of this exception, and what are the 
possible ramifications of an expansion of its provisions?? 


Purposes of the Exception 


Perhaps the primary purpose for the passage of the statute’s excep- 
tion was to relieve the district attorney of some of the less important 
burdens of his office, for the duties of a district attorney have in- 
creased considerably over the years. Thus it has been necessary to 
give him a certain amount of discretion in deciding what cases are 
worthy of prosecution by his office and which cases should be dis- 
couraged from prosecution. Prosecution of all minor offenses would 
give him little time for major law enforcement. 

A second reason for this exception is to keep the district attorney 
out of neighborhood squabbles and away from petty offenses. Dis- 
trict attorneys have found that most of the assaults and batteries 
with which people come to him arose out of barroom fights, long- 
standing neighborhood or family disputes, or the like. Often in cases 
such as these, the individual who gets to his office first with a demand 
that a complaint be sworn out is as much at fault as the alleged 
offender. It is difficult to determine in these cases just which in- 
dividual should be prosecuted. Hence, the discretion given to the 
district attorney on whether or not to prosecute enables him to keep 
out of such entanglements. 

The final reason for the exception is to give to the police the op- 
portunity and power to prosecute actions for assault and battery or 
for the use of language tending to breach the peace, before the mag- 
istrates of the county. In practice, however, this is rarely done, since 
the police will usually refuse to prosecute a complaint which the 
district attorney has refused to act upon. Most city ordinances pro- 
vide for prosecution by the police or city attorney of disorderly con- 
duct charges, and in many cases they will bring an action under such 
an ordinance, but not under a state statute. Thus, if a person comes 
to the city police and asks that another be prosecuted for assault 





2 To aid in answering these questions, form letters were sent to the seventy- 
one district attorneys of the state and the twenty-nine circuit judges. Replies 
were received from forty-eight district attorneys and eight of the judges, refer- 
ences to which will be made throughout the note. 
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and battery or for the use of language tending to breach the peace, 
the person is generally told that the police will not prosecute unless 
there has been a violation of a city ordinance. 


Procedure Before Magistrates 


With its purposes established, perhaps the best method of analysis 
of a statute such as this is to follow a hypothetical case through the 
various stages in which it is affected by the statute. In this way it 
will be possible to see the problems involved as they arise. 

Let us assume that a man, A, becomes involved in an argument 
over a boundary line with B, his neighbor. During the heat of the 
argument, B strikes A with his fist. A comes to the district attorney 
of the county, demanding that the district attorney swear out a 
warrant for the arrest of B for assault and battery under the Wiscon- 
sin statute. The district attorney hears the case, notes that it comes 
within the exception and refuses to issue the warrant or to prosecute 
B before a magistrate. Under the exception, the district attorney 
can at his own discretion refuse to prosecute such actions.* The 
attorney general states :* 

With respect to the prosecution of the above mentioned cases 
in justice court or before a magistrate, you are not obliged, as 
district attorney, to prosecute such actions with or without fees, 
or whether requested to do so or not. The statute . . . takes it 
out of the scope of your duties so far as actions before the mag- 
istrate are concerned.§ 


As a practical matter, however, the disirict attorney will prosecute 
actions before a magistrate for assault and battery if the case in- 
volves what he believes to be a great injustice, if the case is of an 
aggravated nature such as an attack on a wife or child by the hus- 
band or father, or if it is a case over which the community is aroused. 

If, as in the hypothetical, the district attorney refuses to prosecute, 
he will tell the complaining party to retain a private attorney to 
bring the action before the magistrate. It is argued by some persons 
that a private attorney has no right to prosecute criminal actions 
since such actions are common only to the state. However, it must 
be remembered that originally all crimes in England and other com- 
mon-law countries were prosecuted by private counsel employed by 





* Out of the fifty-six replies, all but four agreed that it was at the district at- 
torney’s discretion whether or not to prosecute in the oe courts. One district 
attorney felt he did not have any discretion, since if he did not prosecute all 
actions brought to his attention, public opinion would prevent his re-election. 

46 Ops. Wis. Art’y Gen. 290. (1917). 

5 Fifty-two of the replies said that this was the general practice followed. 
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the injured party or complaining witness. At the present time this 
practice has been somewhat modified in England by statute, so that 
now a public prosecutor prosecutes certain types of crimes such as 
treason, but it can be seen from our common-law background that 
criminal actions have not been prosecuted exclusively by the state. 

The district attorney may also refer the complaining party to the 
city attorney or police if a city ordinance has been violated, but, as 
has been seen earlier, this will be of no help to him if he wishes the 
alleged offender to be prosecuted under state law. 

In summary, three possible alternatives are open to the district 
attorney when A makes his request for a warrant and prosecution. 
He can decide to prosecute B before the magistrate of the county; 
he can refer A to the city attorney or police if a city ordinance has 
been violated; or finally, he can, at his discretion, refuse to prosecute 
and tell A to hire a private attorney if he still wishes to press charges. 
As a practical matter, a district attorney will sometimes agree to 
prosecute an action which he had previously refused to act upon, if 
the magistrate swears out a warrant for the alleged offender’s arrest. 
This, however, is largely a matter of professional courtesy and is 
often reciprocal in effect. It often happens that if the district attorney 
refuses to act upon a case, the magistrate will do likewise. 


Appeals from Verdicts of the Magistrates 


In our hypothetical, let us assume that after the district attorney’s 
refusal to prosecute, A retains a private attorney, and an action is 
brought in a justice court of the county. Thereupon, the justice court 
could have reached several different verdicts. One, the magistrate 
could have decided that B was not guilty, and in such a case, that 
would end the matter inasmuch as the state can not appeal from an 
adverse verdict of a justice court,’ or secondly, there could be a 
verdict of guilty. Upon such a conviction, the defendant could either 
pay the probable fine imposed, or if dissatisfied with the conviction, 
he could appeal to the circuit court of the county. 

On the question of who prosecutes an appeal in the circuit court 





6 Wis. Stat. § 358.01 (1951). 

Appeal from justice’s court. Every defendent convicted before a justice of 

the peace may appeal to the circuit court by giving the justice notice thereof 

in writing within 5 days... . 

It will be noticed that no provision is made for an appeal by the state. Wis. 
Strat. § 358.12 (1951) — for an appeal to the Supreme Court by the state, 
but this is not applicable to justice courts, in as much as the section only speaks 


in terms of “final orders” or “judgments.” 
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from an assault and battery action tried before a magistrate by a 
private attorney, there is a great deal of conflict.’ 

The only Wisconsin case directly in point is Bartell v. State® in 
which an action was brought for assault and battery by a young 
woman against a “magnetic healer.’’ The action was prosecuted in 
the municipal court for the Eastern District of Waukesha County 
by privately employed counsel, and a conviction was rendered. There- 
upon, the accused appealed to the Wisconsin Supreme Court claim- 
ing there was error in the trial court for allowing a private attorney 
to prosecute a criminal action. The Supreme Court in affirming the 
conviction stated ‘“‘that the law does not impose upon district at- 
torneys the duty of prosecuting a person charged with the offense 
of assault and battery. They are expressly exempt from it by subd. 
2, sec. 752, Stats. 1898.’’"® A subsequent Attorney General’s Opinion 
construing the case stated: 

Possibly the court intended its language to be confined to the 

duty of the district attorney to prosecute assault and battery 

cases in the municipal court of Waukesha County .. . and did 

not mean to pass on the question of the duty of such officer to 

prosecute such cases in the circuit court. But in either event, 

I am of the opinion that the language of the court cannot be 

taken literally . . . and that it is the duty of the district attorney 

to prosecute assault and battery actions in the circuit court, 
pursuant to the first subd. of sec. 752.?° 


Therefore, the opinion held that it is the duty of the district 
attorney to prosecute in the circuit court an assault and battery 
action which has been tried before a magistrate by counsel privately 
employed, when the district attorney gets notice of appeal therefrom. 
Substantially the same interpretation of the statute was made in 
regard to abusive language prosecutions." 

However, it should be pointed out that the present language of 
Section 59.47(1), supra, is different from that in Section 752(1) at 
the time of the case and subsequent opinions. Originally, the sub- 


section read: 


To prosecute or defend all actions . . . civil or criminal, in the 
Circuit Court of his county, in which the state or county is in- 


terested or a party. ... 


7In the replies to the letters, twenty-three stated that the district attorney 
does not prosecute such appeals, while twenty-one stated that he does. Twelve 
replies expressed no opinion. 

8 106 Wis. 342, 82 N.W. 142 (1900). 

® Td. at 345, 82 N.W. at 143. 

10] Ops. Wis. Atr’y Gen. 472-3 (1912). 

15 Ops. Wis. Art’y Gen. 695 (1916). 











January] NOTES 175 


This subsection was amended in 1923 by omitting “Circuit Court 
of his county’’ and entering in its place the present “‘courts of his 
county.’’!? 

It is argued by those who believe that the district attorney is not 
required to prosecute appeals from actions for assault and battery 
or abusive language prosecutions that since ‘‘courts of the county’’ 
include justice courts, the exception in subsection two “exempts the 
district attorney from trying these cases even on appeal.’ From a 
practical standpoint, this view seems to be the most valid. It seems 
illogical to have a district attorney prosecute a case in the circuit 
court which he felt did not merit prosecution in the first place. 
The private attorney who first prosecuted before the magistrate is 
better qualified and more able to prosecute on an appeal to a circuit 
court than a district attorney who is unfamiliar with the case. 

On the other hand, proponents of the belief that the district at- 
torney must prosecute such appeals in the circuit court reason that 
this change in the words of the statute would not affect the construc- 
tion of the statute given in the Attorney General’s Opinions, supra: 
‘That the rule would still be the same under the present statute.’’™ 
From a logical, though not practical viewpoint, this argument seems 
valid. The change in the words of the statute is, on its face, a minor 
one, and would not seem to affect the overall interpretation of the 
statute given by the attorney general. The change seems to indicate 
that the legislative purpose was to broaden the duties of the district 
attorney rather than restrict them, and hence strengthens the view 
that the district attorney should prosecute appeals from the justice 
court. 


Practical Consequences and Expansion 


The practical consequences of this discretionary exception to the 
duties of the district attorney has been to discourage minor criminal 
actions in the courts of the state. If a district attorney refuses to 
bring an action upon the complaint of an individual, that is usually 
the end of the matter. Since the district attorney has refused to 
prosecute the alleged offense, the complainant will rarely go to the 
expense and bother of retaining a private attorney. In refusing to 
prosecute, the district attorney normally tries to pacify the parties 
involved. Hence, indirectly this statute has tended to keep petty 





12 Wis. Laws 1923, c. 193. 

13 Letter received from Dist. Atty. Richard W. Bardwell, Dane County, dated 
March 5, 1952. 

4 Letter written to Robert C. Altman, Dist. Atty. of Marathon County, by 
William A. Platz of the Attorney General’s Office, dated October 24, 1950. 
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prosecutions off the state court dockets. The cases are rare indeed 
where a district attorney prosecutes petty assault and battery or 
abusive language actions, and it is just as rarely that a private 
attorney does. 

During the 1951 session of the state legislature, Assembly Bill No. 
186-A was introduced and then referred to the Committee on the 
Judiciary. This bill struck out the exception to the duties of the 
district attorney, and was presumably introduced to abolish the dis- 
trict attorney’s discretion, thus making it necessary for him to prose- 
cute even the common assault and battery and abusive language 
cases brought to his attention. The bill was defeated in the Assembly 
in what appears to this writer to be a wise and fortunate action. 

Although at the present time the exception to the duties of the 
district attorney seems of minor importance, it affords an excellent 
opportunity for the expansion of its provisions, so as to include other 
minor offenses such as petty larceny. The duties of the district at- 
torney are still increasing, and it would be of great advantage to 
further relieve him of the burdens of his office. When the offenses 
involved are of little importance to the community or to the gen- 
eral welfare of the people, and a private attorney would be just 
as capable of prosecuting the actions as a public official, there would 
seem to be no reason why public funds should be expended in their 
prosecution. As long as the enforcement of the verdict is left to 
the state, the prosecution itself could be left to private attorneys. 
As has been stated previously, the present working conditions of the 
office of district attorney seem to require an expansion of the stat- 
utory discretion rather than its abolition. 

Ricuarp 8. JENKS 
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